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Beenenue

Jlemoxpatuueckoe pa3sBuTHe PoccHM, CTAaHOBIEHHE LHBHJIM30BAHHOTO
pHIHKAa ¥ IIPABOBOYO rocy[apcTsa — 3TO Te 3ajiadH, KOTOpBIE CTOAT B NaHHBIA
MOMEHT Iepe]l cOBpeMeHHBIM poccuiickuM obwectsoM. Ilpeacrapnsercs, YTo HX
pellieHie HeMBICTHMO 0e3 MOCTPOeHHA 3 deKTHBHO AeiicTByIOmEH, JIOrHIHOM,
HETPOTHBOPEUMBOH M cOanaHCUPOBAHHOHM HOPMAaTMBHO — MpaBOBOK 6assl,
BKIIOUatolieif B cebs pa3jiMyHbBle BHIBI a4KTOB, B TOM YHCIE H H3NaBAEMBIX
denepanbHEIMM OPFraHAMM HCIONHHUTENBHOH BIACTH. ITocnenqHUM TIPUHALNEKHT
oco6oe MeCTO B IPaBOBOM MACCHBE, YTO O0YC/IOBIEHO KaK MOJOKEHHEM OpraHoB
WCTIONHHTENPHOM BIAacTH B MeXaHH3Me TOCylapCTBa, TaK W XapaKTepoM
BBIIONHAEMBIX WMM GYHKUMH W 3aday. Takoro poja axkThl COIJIACHO
CIOKHMBILIKMCS TpPaJHLHAM YCIOBHO Ha3BIBAIOTCH «BEJIOMCTBEHHBIMHD. Hx
H3yYeHHE SABISETCA TPAAMIMOHHBIM HANpaBIeHHEM HayqHBIX HCCIIENOBanuH,
KOTOPOE HE TONBKO HE TOTEPSNo CBOEH aKTyalbHOCTH, HO H npuobpeno B cBeTe
peanuii cerofHsiiHero JHA 0co0yi0 TEOpeTHYECKyl0 U  TMpPaKTHHYECKYIo
3HAYHMOCTD, YTO OOYCIIOBIIEHO MHOXECTBOM OOBEKTHBHBIX (AKTOPOB, CpenH
KOTOPHIX BaKHEHIIMMH sABIOTCA npeofpasoBaHie IPaBOBOH  CHCTEMBI
COBPEMEHHOTO POCCHICKOro TrocyAapcTsa, peanbHOE MPETBOpeHHe MPHHIKNIA
BEpXOBEHCTBA 3aKOHa B MpaBOBOH JeACTBUTENBHOCTH,
¢opmupoBaHneaPHEKTHBHBIX MEXaHU3MOB obecredeHys IpaB 1 cBobop rpaxnaH.

Tak ke aKTyalbHOCTh NAaHHOH TEMBI COCTOHMT B TOM, YTO INMOA33KOHHBIC
aKThl, W3daBaeMble (eepalbHEIMM OpraHaMH  HCIOJNHWMTENIBHOH  BIACTH
Poccuiickoit ®epepaiiuu (fanee COKpalleHHO — P®), npencraensioT coboil caMbiit
o6beMHBIII M pa3HoOOpasHbIH BHIA HOPMATHBHBIX IIPaBOBBIX AaKTOB, H HTO
NpuBeACHHE COBOKYMHOCTH 3THX aKTOB B HEPApXHYCCKM OPraHH3OBaHHYIO
CHCTEMY TPEJACTaBISET BaXHYHO NpoOneMy COBPEMEHHOTo TIOCYAapCTBEHHOrO
CTPOMTENECTBA B LIEJIOM M NPAaBOTBOPYECTBA — B YaCTHOCTH. B HacToslee Bpemi
npaBoBas CHCTEMa Hallle¥ CTpPaHBl HaXOAHTCA B COCTOAHHH pedopMHpOBaHHI.

Cnoxunucs, ohopMUIHCh W OBLTH HAydHO OOOCHOBAHBI KIIOYEBBIE MPHHLHMIILI
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NpaBOBOrQ peryiHpoBaHHs B OCHOBHBIX OTpaciiX npasa, copMHPOBATHCE
HECKOJIPKO HOBBIX, HE CYILECTBOBABIINX B COBETCKOM IIpaBe OTpacieH, co3jaH
HOpPMATHBHO — NPaBOBOH MAacCCHB.

O6BEKTOM HCCenoBaHusl Moeil paGoTH! ABNAETCA HOPMATHBHBIA [PaBOBOH
aKT OpraHOB WCIIONHHTENBHOH BAacTW B LEAOM, €ro HOHATHE M IpU3HAKH,
neficTBMe €ro BO BpeMeHM, B TIPOCTPaHCTBE M Mo Kpyry iui. IIpenmeToM
HCCJIeJOBaHUS ABJSETCS OTIHYKHE HOPMaTHBHBIX MpPABOBBIX 2KTOB OT IPaBOBBIX
aKTOB, XOTh BHEINHE M TOXOXKHMX Ha HOPMAaTHBHO — [MPaBOBbIC, OXHAKO HE
SBJAIONIMXCSA TAKOBBIMH, a TaK ke McclefioBaHie TpaBuil  MOArOTOBKH
HOPMATHBHBIX PABOBEIX AKTOB M HX rOCYAapCTBEHHOH PErMCTPaLUH.

Ilenbio nanHON KypcoBoil paGoThl sBNseTCA CTpeMieHHe Gonee noapoOHO
M3yYHTh HOPMATHBHO-HIPABOBBIE AKThl OPraHOB HCMONHHMTENBHOH BIACTH, HX
OTJIHUMUTENbHEIE TPHU3HAKH, aHAIH3 PasNMYHBIX BHAOB HOPMATMBHO — NpaBOBAIX
aKTOB, KIIACCH(MHKAIMIO, PacCMOTPETh OPraHbl MCHOJNHUTENBHOH BIACTH MO MX
BEAECHHUIO U CTPYKTYpE.

OcHOBHBIMU 33/1a4aMH SBJIAIOTCH!

1. PaccMoTpeHHe NOHATHA HOPMAaTHBHO — PaBOBOTO aKTa, €r0 NIPH3HAKOB
H BHJIOB, a TaK JK€ OpraHOB HUCIOJHHTENIbHOH BIIACTH, X CYLIHOCTH.

2. Visyuenue XapakTepHCTHK HOPMAaTHBHO — MPaBOBBIX aKTOB OTAENbHBIX
OpraHOB MCIIOJHHTEJEHOM BIacTH.

B paGoTe HCMONB3YIOTCA METOASI M3yHEHHsA M aHAIK3a Hay4qHOH
NUTEpaTypsl, Joruueckuil Merol. TeopeTHuecKyi0 OCHOBY paboTsl COCTaBHITH
TPYZAB! Y4eHBIX - TIpeACcTaBuTenell TeOpPHM roCyAapcTBa U Npasa bopucosa I A,
Cripbix B. M., Xponamiok B. H., Menexuna A. B. I1paBosyto 6a3y uccienoBasus
cocrapunu Konctutyuus P®, TlocraHosnenus IlpaBuTenscTsa P®, VYkasml
[Ipesugenta PO.

CTpykTypa paboThl COCTOMT U3 BBEISHHA, OCHOBHOH 4acTH, COCTOAIIEH U3

ABYX TJIaB, 3aKJIIOYEHHA T10 paGOTe, CITHCKA MCIIONB30BaHHOM JINTEPAaTYPhl.
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T'naea 1 O61was XapakTepHcTHKA HOPMATHBHO — NPaBOBLIX AKTOB OPraloB
HCNOJHHTEIBLHOMR BJIACTH
1.1 IToHATHE H NPH3HAKH HOPMAaTHBHO — PABOBLIX AKTOB OPraHoOB
HCNOJHHTENAbHOH BIACTH

HopMmaTHBHO-TIpaBOBOH aKT ABNAETCS ONHUM HM3 OCHOBHBIX HCTOYHHKOB
npaBa COBPEMEHHOTO rocyiapcrsa. B HeM BeIpaxaeTes GONBIIMHCTBO NMPaBOBEIX
HOPM, KOTOpEIE pery;nupyloT Haumbonee BaxHBIE C TOYKHM 3peHH:A JHHHOCTH, €€
WHTepecoB U TNoTpeGHocTell OBIIECTBEHHBIE OTHOILEHHUA. Jlpyrrie HCTOYHHMKH
npasa (npasoBeie o6b¥aW, CyAeOHBIE H aJAMHHHUCTPATHBHBIC TIpeLie/IeHTH!)
0GIIeperyATUBHOM 3HAYHMOCTEI0 HE 06nanaror. Oud WrpaloT YacTHYHYIO,
BCIIOMOTATENBHYIO WM JOTONHUTENBHYIO PONlb B PETYIMPOBAHHH OOIIECTBEHHBIX
oTHomeHu#i. HOpPMATHBHO-TIPABOBEIE  aKThl  3aKPEIULIOT  COGOH  HOpMBL,
YYHMTEIBAIOLIME HHTEPECH! OONBIMMHCTBA U MEHBIIHHCTBA B LEIOM, KOOPAHHHPYIOT
HX B 3aBUCHMOCTH OT KOHKPETHBIX 3KOHOMHYECKHX, COIHANIBHEIX, HAlMOHAIBHAIX
1 MEXAYHAPONHBIX OTHOLIEHHH Ha ONpeAe/IeHHOM UCTOPU4ECKOM 3Talle. ITepexon
K BCeoOleMy HOPMAaTHBHOMY PEryJHMpPOBAZHHIO OCYIIECTB/AETCHA 3IBOIOLHOHHO.
Brayane HOpPMaTHBHOE PerylHpoOBaHHe PaclpOCTPaHMIOCH JIUMIb Ha TE cepsl
obleCcTBeHHOH KW3HM, KOTOpBIE HEMOCPEACTBEHHO KacaluCh HHTESPECOB
roCyHapcTBeHHOH BnacTH. UacTHble HMYIIECTBEHHbIE H CEMEHHBIC OTHOLICHHA
[JIHTENBHOE BPEMsl OCTABAIKCH NMOJ BO3JeficTBUEM OOBIMHOTIO Npasa cynebHoi
npaktukud. Co BpeMeHeM HOPMAaTHBHO-NPABOBOE PETYJIHMPOBaHHE PACIIMPHIIOCH,
noqunHsAs cebe Apyrue ofsactH OOLIECTBEHHOH JKHM3HM, CTAHOBACH, TaKHUM
o6pa3zom, mpeobnapatomeii GopMoi NpaBoBOro perynvpoBaHUA 00111eCTBEHHBIX
oTHowueHui. [ToHHMaHHe HOPMATHBHO — NPABOBOrO aKTa KaK aKTa, CORepallero
HOpMEI TpaBa, [PaBHIBHO (MKCHPYET OCHOBHOE TIpENHA3HAYCHHE TaKoro
[IHCEMEHHOTO NOKYMEHTa — 3aKpelnsaTh BIACTHBIE BEJCHHs TOCyAapcTea, €ro
opraHos B (opMe HOPMBI MpaBa, BHOCHTH COOTBETCTBYIOIME KOPPEKTHBEI B
CHCTEMY JAEHCTBYIOIIETO npasa.' OnHaKo He BCAKHH NpaBOBOi aKT, CoAepKallui

HOPMBI TIpaBa, HENPEMEHHO AB/AETCA HOpMaTHBHBIM. M HaobopoT, B cHCTEMY

'Bopucos I'. A. «Teopia rocyaapcTea i npasa: yueGuuky. benropon: Hsz-po Benl'V, 2007, - 292c.
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HOPMAaTHBHO — TIPaBOBBIX aKTOB BXOMAT aKThl, KOTOpPBIE HE COAEpKaT
HEMOCPEACTBEHHO HOPM MpaBa.MOXHO BBINENHTH TPH BHJA TPAaBOBBEIX AKTOB,
KOTOpEIE COAEPHAT HOPMEI NPaBa, HO HE ABJIAIOTCA HOPMATHBHBIMH.

Bo - mepBEIX, 3TO aKThl OPraHOB HCIOJNHHUTENBHOM BIACTH, KOTOPBIMH JO
CBeiEHUsI NMOAYHHEHHEIX HM OPraHOB, YYPEXACHHH M [peanpHATHH ROBOOATCS
HOPMAaTHBHBIE aKTBl, NPHHATBIE BHIIECTOAIIMMH oOpraHamu: dejepansHele
3aKoHbl, yka3el [Ipesunenra P®, Ilpasutensctsa PO u ap. Kak monaraer FO. A.
TuxomupoB, 3TO pa3sHOBHAHOCTE HMH(POPMALMOHHEIX aKTOB, KOTODBIE, XOTA H
0hOpMAAIOTCH KAaK BEJOMCTBEHHEBIE, HO He UMEIOT CHJIBl BEJOMCTBEHHOTO aKTa.
Coneprxalvecss B HIX HOPMBI OGNAfalOT CHIION, IPOM3BOAHOM OT M3/ABLIETO HX
oprasa, T. €. CHJIOH 3aKOHa, yKa3a, NOCTAHOBJIEHHS.

Bo - BTOpBIX, B CHCTEMy HOPMaTHBHO [IPABOBHIX AKTOB HE BXOJSAT
MpaBOBEIE AKTHI, NPHHHMAEMbIE OpPraHaMH FOCYAapCTBEHHOH BJACTH C LENBIO
Pa3bACHEHHS COJEpKaHHs AeHCTBYIOLMX HOPMaTHBHO — PaBOBEIX aKTOB. OHH He
coliepaT HOBBIX OPHTHHANBHBEIX HOPM H COCTaBIAIOT 0CO0YID CHCTEMY aKTOB
HOpMAaTHBHOTO TOJIKOBaHMs, KOTOPEIE HMEIOT 061Le0bs3aTensHOE 3HAUEHHE, HO HE
MOTYT MPHMEHATECA CaMOCTOATENbHO, ©Oe3 akTa, MHOJMOXKEHMA KOTOpOrO OHH
pasbicHAOT. Hanpumep, nocranosnenns Ilnexyma Bepxoenoro Cyna PO,
pa3pACHAIOLIME CynaM, KaK HYXHO NOHMMATh M NPHHATH Ty HIH HHYIO HOPMY
KoHctutynun PO u denepansHbIX 3aKOHOB.

B - Tpetbux, B cHCTeMy HOPMATHBHO MNpPAaBOBEIX aKTOB He BKJIIOYAIOTCA
aKTBbl, COAepXalIe OPHTHHANbHBIE HOPMBI [1paBa, HO MIPHHATEIE HEKOMITETEHTHEIM
OpraHoM rocyAapcTBeHHOH BiacTH. IIpaBo opraHa y4acTBOBaTh B HOPMATHBHO -
NpaBOBOM pEryjMpPOBaHMH OOILECTBEHHBIX OTHOIUEHHII ONpenenseTcs ero
KOMMeTeHLHeH, 1 BCAKMIA BLIXOA 32 ee MpeAesibl 03HauaeT He3aKOHHOE BTOPXKEHHE
B ctepy NeATeNbHOCTH Jpyroro oprasa. IIpuHATHEe HOpM MNpaBa 3a NpenenaMu
KOMIETEHIHH INPaBOTBOPYECKOT0 OpraHa MOMXKET OCYILECTBIATECA ABYMS
crnocofaMH: TNpPMHATHEM HOPMAaTHBHO — IIPaBOBOTO aKkTa MO BONPOCAM,
OTHECEHHBIM K BE/ICHHIO JApYyroro OpraHa 4 NpPUHATHEM HOPM [IpaBa,

nporuBopeyamuX KoHcTHTyuun PO, ¢enepanbHbM 3akoHaM H HHBIM akTaM
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BILIECTOAIMX opraHoB. Takve NeHCTBHA ABJAIOTCA HE3AKOHHBIMH M HC MOTYT
MOPOAMTh TEX Ppe3yNbTATOB, KOTOPHIE XOTEN MOMy4HTh oprad, NEHCTBYd 3a
npefenaMH CBOEH KOMIIETEHLUH. COOTBETCTBEHHO, M T[PHHATBIE TaKUMH
crocofaMy HOpPMBl TpaBa SABIAXOTCS TaKOBBIMH JIHIIE TIO ¢opMe cBOETO
BoipaxeHHA. B JefiCTBUTENBHOCTH  OHH  ABILAIOTCA Pa3sHOBHAHOCTHIO
NpaBOHapYILEHHUI, a COTEPHAIIMH HX aKT MOJIEKHT He3aMeJINTENbHOH OTMEHE B
yctaHoBneHHOM KoncTutynue# P® unu ¢enepanbHbIMK 3aKOHAMH MOPAIKE.

M3 BBIlIECKA3aHHOI'O CHeRyeT, 4T0 HOPMaTHMBHO — NpaBOBOHl  aKT
npencraensier  coboii NUCHMEHHBIH  JOKYMEHT, ¢ IIOMOIUBIO  KOTOPOIo
NpaBOTBOPYECKMH OpraH B Npefenax cBOeil KOMIETEHIH BHOCHUT M3MEHCHHUA B
cucTeMy NefiCTBYIOLIMX HOPM MIpaBa IMyTeM MPHHATHA HOBBIX HOpM IpaBa HWIH
pelleHys, HaNpaBieHHOTO Ha OTMEHY MIH H3MEHEHHe yCTapeBLIMX aKTOB.
JpyruMu clOBaMH HOPMAaTHBHO - NpaBoBOil aKT - 3TO o(ULMANBHEIA aKT
NPaBOTBOPYECTBA, B KOTOPOM COJIEpIKATCs HOPMBL f1pasa.

B  Poccum  HOpMaTHBHBlE  aKThl ~ MOTYT  HM31aBaThbCd NIk
NpeACTaBUTENBHEIMHE M HCTIOJIHUTENBHBIMA OpraHami srnacTy. I1py 3TOM KaXHbIH
OpraH BIpaBe M3/1aBaTh aKThI TOJIBKO ONpe/IeNieHHOro BU/A W TOJIBKO IO BOMpOCaM,
BXOAAIMM B e€ro KommeTeHpo. IOpuaudeckas cwia HOPMATHBHBIX aKToB
3aBHCHT OT MECTa OPraHa, W3AABILUEro akKT, B TOCYAapCTBEHHOM MEXAHMIME. Bce
HOPMATHBHBIE aKThl FOCYAAPCTBEHHBIX OPraHOB MpPHUHATO OENUTh Ha 3aKOHBI U
[TOJ3aKOHHBIE aKTHl. Bejylliee MECTO B CHCTEME HOPMATHBHBIX aKTOB 3aHMMAIOT
3aKOHBI. AKTHI OCTAJBHBIX BUJIOB H3NAIOTCA HA OCHOBE H BO HCIIONIHEHHE 3aKOHOB
¥ [TOTOMY Ha3bIBAIOTCA MOA3aKOHHBIMH.

Briciuell ropuaudecKol CHIIOH Ccpeld HOPMAaTHBHBIX aKTOB obnanaet
Konctutyuus P®, xoTopas ONpeAciseT OpraHu3ailHio rocyaapcTBeHHOH BJIACTH,
3aKpelUIsieT OCHOBB! KOHCTHUTYHHOHHOrO CTpOf, penepaTHBHBIX OTHOLICHHH,
OCHOBHBIE TIpaBa H O00A3aHHOCTH rpam:LaH.2 Konctutyuus P® npeAcTaBnseT

coboii ropuaMueckyro 6asy Juis Bcero AeHCTBYIOIIEro 3aKOHOAATENECTEA.

InKoncTHTyuNs Poccuitckofi denepauun” (MPHHATA BCEHAPOAHBIM TONOCOBAHHEM 12.12.1993) (c yyetom
nonpasok, BHecekHbx 3akosamu PO 0 nonpapkax K Koncruryuns PO ot 30.12.2008 N 6-0K3, ot 30.12.2008 N
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OcuHoBononararounne yCTaHOBJICHHSA KoHCTHTYIIHH pa3BHBAIOTCA "
HeTanu3UpyIOTCsS B APYTHX HOPMATHBHBIX aKTaX. ITpudeM Bce OHH, OT KaKOro §)3
opraHa HM HCXOIMIIH, AOMKHEI COOTBETCTBOBATH Konctutyuud. B npoTHBHOM
cinyyae mo6oit akT (WM ero YacTh) MPU3HAETCA HEAEHCTBYIOIIHM.

BTOpbIMH 110 3HAUHMOCTH HOPMATHBHBIMH aKTaMi ABIAIOTCA 3aKOHBI. B
JOpPUIHMYECKOM CMBICHE 3aKOH - 3TO HOPMAaTHBHBIH 8KT, NpHHMMAaeMEIi B 0co6oM
nopsaxe, obnajgaroLMi nocne KoHcTuTyuuy Haunbonsiuei IOpBAUYECKOR CHIIOH K
HampaBlieHHBI Ha  peryaupoBaHue HauboNiee BaXKHBIX  OOLIECTBEHHBIX
orHomenul.’ Cpenu HOpMaTHBHEIX aKTOB PO ocoboe MecTO 3aHHUMAalOT YKa3bl
I[lpesumenta P®. Ilo ceoeMy TMpaBoBOMY  CTatycy, onpeieNIEHHOMY
Koucrutynueii, Ilpesunent PP sgBusercsd raBoii rocyAapcrBa, H3AAIOIIHM
pacriopsokeHuss M yKkaspl. IIpaBHTENBCTBO P® w3gaeT NOCTAHOBICHHA H
pacnopsbkeHus. PacnopskeHns 0OBIYHO COJIEPXKAT KOHKPETHBIE Npelnucanis, To
eCTh SIBJIAIOTCA AKTAMHM WHAMBHIYanbHOro xapaktepa. ITocTaHOBREHMS H3AAIOTCSA
Mo HauGolee BaXKHBIM BOTIPOCAM XO3HCTBEHHOTO H KYJIBTYPHOTO CTPOUTE/BCTEA.
ITo3aKoHHBIE HOPMAaTHBHO-TIPABOBEIE &KThl - ITO [PAaBOTBOpPHECKHE AKTBHI
KOMIIETEHTHBIX OpPraHOB, KOTOPHIC OCHOBAHBI Ha 3aKOHE W HE POTHBOPEHAT eMy.
[Nom3akoHHBIE aKThl 0ONanaIoT MeHbIleH FopHANIecKoii CHIOH, 4eM 3aKOHBI, OHH
GasupyloTCs Ha IOPHJIHYECKOH CHIle 3aKOHOB M HE MOTYT NPOTHBOCTOATH UM.

HopMmaTiBHO-NIPaBOBbIE aKTEl OpPratHoB HUCTIONIHUTEJILHON BNACTH, WIH MO
IpyroMy NpaBOBbI€ aKTBl YNPaBIEHUA, ABIAIOTCH naubonee pacnpocTpaHeHHOH
ropuaHueckoi gopmoii peanusauuu 3anad, (hyHKUME OpraHoB HCITOTHUTENBHOH
BJIACTH W OPTraHOB rOCYAApCTBEHHOIO YMpaBIeHHA. EcTh MHOrO pasnHYHBIX TOYEK
3peHHs] OTHOCHMTENIBHO ONpE/IENEHHs TOHATHA IPaBOBBIX aKTOB YTPAaBJIEHHA.
BakHO OTMETHUTb, YTO EAHHOTO OMpeAeNiCcHHA HET, Kak, coOCTBEHHO, H HET
eIMHOTO HAa3BaHWsA TaKMX axkTos. JIOBOJNBHO 4HacTo B IOpUAHYECKOR Hayke B
KauecTBE CHHOHHMOB TIPaBOBBIX aKTOB YNPAaBIEHHs HCIOJIB3YIOT APYrHE Ha3BaHUA
— aKTHl TOCYHAPCTBEHHOTO YNPAaBNEHWsA, aAMMHUCTPATHBHBIC aKTBI, aKThbl

rocyAapCTBEeHHOH afMUHHCTPALMH.

3MenexuH A. B, «Teopus rocynapcTsa u npasa: yueGuux». — M.: Mapket IC, 2007. - 640c.
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TIpaBoBElE aKTHl YMNpPAaBIEHHS XapaKTepu3ylOTCs PpsAoM NPH3HAKOB,
0TOOpaKAIOIIMX KX CYIIHOCTE.

1. TIpaBoBoii akT ynpaBleHusA NPHHHMAETCS yIOIHOMOYCHHBIM cy6BeKToM
rOCY[apCTBEHHOTO YNPABJNEHHs B INpejeiax €ro KOMIETCHIHH. OH Moxer
MPHHHMATHCS KaK €AHHONMYHO, TAK H KO/IETHANLHO.

2. T[lpaBoBoli aKkT ympaBieHHs Bceraa ABJSETCA YIPaBIEHYECKHM
pelleHHeM, MOCKONBKY HMEHHO Takoe YMPaBleH4ECKoe PellIeHHe M COCTaBlAeT
copepkaHue npasoporo akta. OH paspabaTbiBaeTcs W NpHHUMAETCH  C
coGIIoleHHeM TIpaBiil YIIPaBIEHYECKOro Mpouecca H HanpaBieH Ha PEINeHHC
KOHKpETHOHM YTIpaBleHYecKOH CHTyauuu WiM obecreveHHe  BBHINONHEHH
rocyHapCTBEHHO-YIPaBIeHIECKHX 3aa4 U GYHKLMH.

3. TlpaBoBoif aKT YNpaBICHUA TpPEACTaBIACT cofoil ropHAHYECKOE
BJIACTHOE BOJICH3BABAEGHHME OpraHa TOCYAapCTBEHHOTO YMNpPAaBIE€HUA HAM €ro
JIOJDKHOCTHOTO JHLA. [IpaBoBoii aKT ynpaBleHHs BCerjia MMeeT rocyAapCTBEHHO-
BJIACTHBI XapaKTep, MOCKOJBKY ero NpUHATHE 00yCIOBNEHO rocyAapCTBEHHEIMU
HHTEpeCaMHd H HalpaBleHO Ha pPeryJadpoBaHHE KOHKPETHBIX YNPaBACHIECKHX
OTHOLLIEHHUH, ycTaHOBNeHHe o00Ieo0sa3aTe/ibHEIX MPaBHN MOBEACHMS, KOTOPbIE
0GecIIe nBAIOTCA rOCy/JApCTBOM, a TAKKke pelleHHe KOHKPETHOH yrnpasneHueckok
CHTyallMd HAM aJMHHHCTPaTHBHOro cropa. l'ocyilapcTBo B JWLEe OPraHOB
rocyJapCTBEHHOTO YNpaBJIeHHs HE TOJBKO NPHHHMAET aKThl rocyAapCTBEHHOrO
yrnpaBneHuss, Ho W obecmeduBaeT MX BHITIONHEHME, BKIIOYad H  MEpHI
aAMHHHCTPATUBHO-TIPAaBOBOTO MPHHYKAEHUA.

4. IlpaBoBoii axkT ymNpaBJCHUA YCTaHABIHBAaeT obs3aTenbHBIE NpaBHiA
noseneHus B chepe rocyIapCTREHHOro ynpaBiierus. JIpyruMu CIOBaMH, TaKOH
aKT ABJISETCH MMIIEPATHBHEIM MO XapakTepy NPaBOBLIX MpEANMCAHUH. A 3TO
O3HauyaeT, 4TO Jpyras CTopoHa — OOBEKT ynpaBleHHs — JAODKHA
NpHIEPKUBATECS YCTAHOBJIEHHBIX MPEANMCAHAH 1 00ecTieyHBaTh HX peann3allHio.

5. TIpaBoBoil aKT YNpaBJEHHs SABJACTCS Pa3sHOBHIAHOCTHIO IPaBOBBIX
JIOKYMEHTOB, KOTOpEIE HCHONB3YIOTCS B AEATENBHOCTH OPraHOB rocyIapCTBEHHOTO

yIpagneHus (COpaBKH, aKThl PEBH3MH, [POTOKONbI, AOKNA/IHEIE 3AMIUCKH U T. I.).
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Opsako B OTJIMYME OT HHX MpPaBOBbIE aKThl YIPaBJICHHS XapaKTepU3yHOTCHA
OHOCTOPOHHE BJIACTHBIMH NpeANHCAHHIMH, KOTOpPbIe He XapaKTepHBl A APYTHX
MPaBOBBIX JOKYMEHTOB.

6. IlpaBoBoii aKkT YynpaBileHHs BCETAa ABNSETCA NOJ3AKOHHBIM aKTOM,
MOCKOJILKY OH TpHHHMAaeTcs OpraHoM TOCYJapCTBEHHOIO  yNpPaBJeHHA,
OCYILECTBISAIOIIMM [O3aKOHHYIO AEATENBHOCTh, MPHHUMAETCs Ha OCHOBAHWH
3aKOHOB ¥ BO HCIOJIHEHHE 32KOHOB.

7. TIpaBoBoii akT yripaBieHus HMeeT ClelanbHylo GopMy M MOPAAOK €ro
npuHATHA. B mopasnsiolleM GONBLIHHCTBE CJIy4aeB NMpPaBOBOH aKT YIPAaBJICHHS
NpUHUMaETCs B MHChMEHHOH (opme.

C yueToM OCHOBHHIX IPHU3HAKOB MOXHO JaTh TaKoe ONpeac/CHHe
MpaBoBOro akrta ynpaeieHus. [IpaBoBoi axT ynpaBneHHA — 3TO OCHOBAHHOE Ha
3aKOHE OJHOCTOpOHHEE HOPHAMYECKH-BIACTHOE BOJNEH3bABICHHE MOMHOMOYHOIO
cy6BbeKTa UCIOJIHUTENBHON BIAcTH MO BONPOCaM KOMIMETEHLWH AaHHOro opraua,
HamnpapJIeHHOE Ha YCTAHOBIIEHHE NPAaBOBLIX HOPM WIIH BOSHHKHOBEHUE, H3MEHEHHE
MM TIpeKpalleHHe aIMHHHCTPATHBHEIX MPaBOOTHOLIEHHH B LIENAX pealu3anuu
3aaa4 U ¢GyHKLHI rocyiapcTBEHHOTO ynpamrlemm.4

@OyHKUMs [paBOBOIO aKTa YNpaBjleHMss -— 9TO0  PperyjJupymolee
Bo3/eiicTBHE Ha MyGIHYHbIE YIpaBleHYeCKHe OTHOMIEH s, KOTopoe obecneynBaet
JIOCTHXEHHE Lejleil M pemeHHe 3anad YNpaBieHHs IOCPEeACTBOM H3LaHHA
aJMHHMCTpaTUBHOro  akta. Ilpm  M3JaHWM  AJMHUHHMCTPaTMBHOTO  aKTa
YCTaHOBJICHHBIE B HEM HOPME! BO3EHCTBYIOT Ha camo Iy6nutiHoe ynpaBneHue.

Tlogsojs WTOT MEPBOrO MYHKTa W € YYETOM HM3JIOXKEHHOro MarepHana
MOXHO BBIIEIIHTD ClleAyIOL¥ie MIPH3HAKH HOPMATHBHOTO MPaBOBOTO aKTa:

1) BoneBOE coepKaHUE;

2) ounnaneHbIA Xapakrep;

3) BXOJUT B €AUHYIO CHCTEMY;

4) HOpMaTHBHOCTE;

“®denepanbblit 3akoH 0T 6 okTA6pA 1999r. No184-03 «O6 061HX NPHEUKNAX OPraHH3AUWH 38KOHOLATENBHBIX
(NpencTaBHTENLHBIX) H HCMONHHTENLHRIX OPraHOB rocyAapcTBeHHOMH BnacTH cyGrexton POy
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5) npuHHMaeTcs B cllelHaNBHOM npouenype;

6) u3naeTcd KOMIETEHTHLIMH OpraHaMH 1 JTHULIAMH;

7) perynupyeT o611eCTBEHHbBIE OTHOLIEHHA,

8) u3maeTcd ynpaBoMOYeHHBIMH OpraHaMH Y JTHIIaMH;

9) rapaHTHpYeTCS NMPUHYAUTENBHON CHIIOH rOCYyapCTBa;

10) umeeT dhopMy H CTPYKTYPY, YCTaHOBJIEHHEIE 3aKOHOM.

Tak ke ciefyeT y4ecTb, YTO HOPMATHBHO-TIPABOBOH aKT - 3TO MpaBOBOMH
aKT, MPHHATHIHA OJTHOMOYHEIM Ha TO OPraHOM M COJEpXamuid MpaBoBble HOPMBI,
T. €. Npeanucanus oblero xapakTepa U NOCTOAHHOTO ACHCTBHS, PACCYMTAHHBIC HA

MHOIOKpaTHOE [IPHMCHCHHE.
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1.2. Knaccnduxalus HOPpMATHBHO — MPaBOBBIX AKTOB oTaeJbHBIX OPraHoB

HCTMOJIHUTENLHOH BJACTH

Knaccuukauns HOPMAaTHBHO-TIPABOBBIX  2KTOB MPOU3BOAUTCA IO
pa3iHYHBIM OCHOBAHHAM: 110 IOpUAUYECKOH CHile; IO COAEPXKAHMIO; TIO oGpeMy H
xapakTepy AeHcTBUS; CyOBEKTaM, UX H3/AIOUINM.

Ilo ropuauyecKkoii cuie Bce HOpMaTHBHO-TIPABOBLIC aKThl NOAPa3IeIAIOTCA
Ha 3aKOHBI M TOX3aKOHHBIE akTel. IOpuaudeckas cuia HOPMAaTHBHO-TPaBOBBIX
aKTOB fABJAfeTcH Haubonee CyLIECTBEHHBIM NPU3HAKOM HX xaccupukaund. Ona
ompefeNseT MX MeCcTo M 3HauuMOCTR B obeil cucTeMe IoCyAapCcTBEHHOIO
HOPMATHBHOTO PeryjaupoBaHus.

B COOTBETCTBHM C TeopMedl M TpAKTUKOH MpaBOTBOpYECTBA AKTHI
BBIIUIECTOSAIMX  IMPaBOTBOPYECKHX  OpraHoB obnafgaior Gonee  BBICOKOH
IOpMAUYECKOl CHIOH, 4Y€M aKThl HIOKECTOSIIMX TMpaBOTBOPHECKUX OPraHoB.
TMocneanue W3alOTCA HA OCHOBE H BO HCIOJIHCHHE HOPMAaTUBHBIX 2KTOB,
W3aBaeMBIX BBIIIECTOAWMMY IPABOTBOPUECKHMH OpraHaMHU.

HopMaTHBHO-TIPABOBEIE aKTHI knaccHPUIUPYIOTCA TAKOKE 10 COAEPIKAHHMIO.
Takoe nOeneHHe B H3BECTHOH Mepe YCJOBHO. VCIOBHOCTh 3T OOBEKTHBHO
ofbACHSeTCS TeM, 4TO He BO BCceX HOPMaTHBHO-TIPABOBBIX aKTaX copepxarcs
HOPMEI OJHOPOJHOIO COAEPKaHHA. VIMeroTCs aKThl, cofiepaalniiie HOpMBI TONBKO
ofHo#i oTpacnu npasa (HanpuMep, TPYHAOBOS, ceMeifHoe, YrOJIOBHOE
3aKOHONATeNbcTBO). Ho Hapsaly ¢ OTpacneBbIMH HOPMAaTHBHBIMH aKTaMHu
OeHCTBYIOT U aKThl, UMEIOLIHE KOMIUIEKCHBIHA Xapaktep. OHH BKJIIOYAOT HOPMEI
pasNUYHBIX ~ OTpacied  IIpasa, 06CIyHBAIOLIMX  OTPElCICHHYI0 chepy
ofmecTReHHON  KM3HHM. Xo3fHcTBEHHOe, TOprosoe, BOEHHOE, MOpCKO€E
3aKOHOJATENBCTBO - IPUMEpPH] KOMIEKCHBIX HOPMATHBHO-TIPABOBLIX KTOB.

Tlo ofseMy W XapakTepy MeHCTBHA HOPMaTHBHO-TIPABOBBIC aKThl
NoApa3AeaoTCA:

- Ha aKkTel obmero pAeificTBHs, OXBAaTbIBAIOILHE BCHO COBOKYMHOCTD

OTHOLLEHH{T ONpe/IeIEHHOTO BY/Ia HA AAHHOH TEPPUTOPHH,





A

13

- Ha aKThl OrpaHHHEHHOro AefiCTBYA - pacnpOCTPAHAOTCS TONEKO Ha 9acTh
TEpPPUTOPUH WK Ha CTPOrO ONpefeNieHHBIH KOHTMHIEHT JIHIL, HaxoAsAlUMXca Ha
JaHHOW TeppUTOpPHH,

. Ha aKThl MCKTIOYHTENbHOro (upesperdaiiHoro) meficreus. Mx
perylATHBHBIE  BO3MOXHOCTH  peaNnu3yloTcA  JHIIL  IpH HACTYIUICHHH
HCIUTIOUMTENIBHEIX  0OCTOATENBCTB, Ha KOTOpBIE pacCyWTaH aKT (BOEHHBIX
neficTBHHA, CTHXMHHBIX OeNCcTBHIA).

Tlo oOcHOBHLIM CcyOBEeKTaM TroOCYJapCTBEHHOTO  MPaBOTBOPYECTBA
HOPMATHBHO-TIPABOBIE AKThl MOXHO TOJApPA3AENUTE HA aKThI 3aKOHOZATeNbHOM
BracTd (3aKOHBI); aKThl HCIONHHTENBHOH BIAacTH (MO3aKOHHBIE AKTHI); aKTHI
cyne6Hoii BnacTv (JOpHCANKIHOHHEIE aKTBI ob11ero xapakTepa).

3aKoH - 3TO [MAaBHBIH H IPEHMYIIECTBEHHbIA HOPMAaTHBHO-NPABOBOR aKT
COBpPEMEHHOT'0 rocy,uapcma.5 OH CONEpXHT TpPaBOBbIE HOPMBI, KOTOPBIC
pernaMeHTHpYIOT Hanbosiee BaXKHbIE CTOPOHBL 0BIeCTBEHHOH ¥ FOCYAapCTBEHHOMN
su3nu. OnpeneneHye 3aKoHa MOXHO COpMyTHPOBaTh CIIEAYIOLIHM o0pazoM: 3TO
HOPMATHBHO-TIPABOBOM aKT, MPHHHMaEeMBlii BRICIIHM NPEACTABHTENEHBIM OPraHoM
rocyfapcTea B 0cofOM 3aKOHOZATENBHOM MOpAAKe, obnapatonmii  BeICIIEH
IOPHIMYECKOH CHIOH H peryinpylolluk nanbGonee BaxHble oOUIECTBEHHBIE
OTHOILEHHs C TOUKH 3PEHHS KHTEPEeCOB H MOTPeOHOCTeH HAaCEIeHHs CTPaHBL.

B cBOW oOuepelb, 3aKOHBI MOAPA3AE/LNOTCA HA KOHCTHTYLMOHHBIE H
06blKHOBeHHBIE. KOHCTHTYI[HOHHBIE 3aKOHbI OINpPEAENAlOT OCHOBHBIE Hatalia
rocy[apCTBEHHOTO ¥ OOIUECTBEHHOrO CTPOsi, NPaBOBOE MONOXEHUE JNHIHOCTH
opranu3auyii. Ha ocHOBE KOHCTHTYLIHOHHBIX 3aKOHOB CTPOUTCS M JCTANM3NPYCTCA
BCS CHCTEMa HOpPMATHBHO-NPAaBOBBIX aKTOB. KOHCTHTYLMA MO OTHOLUCHHIO K
ApYTrHM HOPMATHBHO-TIPABOBBIM 2KTaM, B TOM HYHCIE, W 3aKOHaM, obnanaet
Beiciueii lopHauueckodl cunofi. OOBIKHOBEHHBIE 3aKOHBI MPHHAMAIOTCA H
JeHCTBYIOT B CTPOrOM COOTBETCTBHM C  KOHCTHTYUMOHHBIMH  aKTamu,

PETNIaMEHTHPYIOT ONpe/ENIeHHBIe H OTPAHH4EHHBIE cthepsl 001leCTBEHHON KU3HH.

5
«CocynapcTo H npason, 2009, Ne8. Cratba «KoAH(HKAUHOHHbIE BKTHI, HX cneunduKa H 3HAUEHHE B CHCTEME
npasap.
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Tloa3aKoHHEIE HOPMATHBHO-NPABOBEIE AKThI - 3TO NPABOTBOPIECKUE AKTEHI
KOMIIETEHTHBIX OpPraHOB, KOTOPBIE OCHOBAHbI Ha 3aKOHE H HE MPOTHBOPEHAT emy.’
IMop3aKOHHEIE aKThl 06NANAT MeHbIIeH IPUIMYECKOH CHIJIOH, YeM 3aKOHBI, OHH
GasMpylOTCs Ha IOPUIMYECKOH CHE 3aKOHOB ¥ HE MOTYT MPOTHUBOCTOATE HM.
JddexTHBHOE perynHpoBatue 0OMEeCTBEHHBIX OTHOLUEHMI WMeeT MeCTO TOria,
Korna oflque HHTEpeChl CONacyloTcs ¢ HHAHBHRYAIBHBIMH HHTEpECaMH.
TTof3aKOHHBIE aKThl KaK pa3 M TpU3BaHBl KOHKPETH3MPOBATh OCHOBHEIC,
NpUHLUMNHANBHbE TIOJIOKEHHS  3aKOHOB  HPHMEHHTENBHO K cBOe0OpasHio
pa3NMYHBIX HHAMBUAYAIBHBIX, HHTEPECOB.

[To cBoeMy CONEpXaHHMIO TIOA3AKOHHBIE aKThl, Kak MPaBHio, ABJIAIOTCSA
AKTAMM DPa3IMYHEIX OPTaHOB HCTIONHHTENBHOH BJIACTH. To cyGpextaM H3AaH{s H
cepe pacnpocTpaHeHHs OHM  TOJPasfeNiloTes  Ha obiue, MECTHBIE,
BEZIOMCTBEHHBIE H BHYTPHOPTraHH3allHOHHbIE aKThl.

1. ObImHe HoA3aKoHHBIE aKThl. DTO HOPMATHBHO-NPABOBEIE AKTHI obweit
KOMIIETEHIIHH, AeliCTBHE KOTOPHIX PACMpOCTPaHAETCA HA BCEX JMI B MpeAciax
TeppuTopun crpanbl. Ilo cBoeit IOPUIMYECKOH CHJIE M 3HAYEHWIO B CHCTEME
NpaBOBOrO PErylHpoBanys obIMe MOA3AKOHHBIC aKTHI CNENyIOT 3a 3aKOHaMH.
[TocpencTBOM  IMOA33KOHHBIX ~ aKTOB  OCYLICCTBIACTCH rocyapcTBEHHOE
yrpaBieHne OOIIECTBOM, KOODAWHHPYIOTCA 3KOHOMHYECKHE, COLIHANIBHBIE M
JIpyTHE BOIPOCH OOIECTBEHHO! KU3HH.

K ofmuM [ON33KOHHEIM  aKTaM  OTHOCATCS  HOPMOTBOPHECKAC
NpeAMHCAHMSA BHICIUMX (LEHTPANBHBIX) OPraHoB ucronHuTensHoi BnactH. OHH
MCXOJAT OT MpEe3HAEHTa CTPaHbl WK INaBbl MPaBUTENLCTBA. B 3aBHCHMOCTH OT
(OopMBI TOCYAApPCTBEHHOro MpaBICHHA (Npe3suIIeHTCKO! WM MaplaMeHTCKOH
pecny6iuKH) HOPMAaTHBHO-TIPABOBEIE AKTHL BBICIIEHl HCIONHHUTENBEHOH BIACTH
HAXOMAT BHEILHee BEIpaXeHHe B JBYX Pa3HOBHAHOCTAX MOA3AKOHHLIX AKTOB.

HopMaTHBHbIE YKa3bl Npesufienta. B cucTeme MOJ3AKOHHEIX, AKTOB OHH

06nafaioT BbICHIEH HOpHIMYECKOH Cuiod W M3JaloTCs Ha OCHOBE M B pa3BHTHE

‘enepanbbiii 3aKkoH OT 6 okTAGPs 1999r. Nel 84-3 «O6 o6mKx MPHHIHIAX OPraHK3ALHH 3aKOHOAITERBHRIX
(NpeACTaBHTEALHBIX) M HCMONHHTENBHBIX OPTaHoB rocynapcTBeHHoll BracTH cyGvekToB PO»
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3aKOHOB. I[IONHOMOYHA [pe3HAEHTa B IIPAaBOTBOPYECKOH  NEATENBHOCTH
OTpeneNsIOTCA KOHCTUTYLHelt CTpaHbl WK CrelHalbHEIMH KOHCTHTYLHOHHEIMH
3akoHaMu. OHH PerNaMeHTHPYIOT CaMble PasHOO0pa3HEIe CTOPOHEI o611ecTBeHHOH
’KM3HH, CBA3aHHBIE C rOCYAapCTBEHHBIM YIPaBICHHEM.

[TocTaHOBJIGHUA MPABUTENBCTBA - 3TO MOA3AKOHHBIC HOPMATHBHBIC AKTEI,
MpHHEMMaeMBle B KOHTEKCTE C YKasaMM Tpe3sujeHTa M TNpH3BaHHBEI® B
HeoOXOOMMBIX  CIydasX yperymuposath  Gonee nonpobHele  BOIMPOCH!
roCyHapCTBEHHOIO YIPaBlIeHHs JKOHOMHKOH, COLMANBHBIM CTPOHTENLCTBOM,
3paBOOXpaHEHHEM, HAPOAHBIM 06pa3oBaHHEM, CTPOMTENBCTBOM BOOPYIKEHHBIX
CHNUT. A

2. MecTHble TMOA3AKOHHBIE aKThl. JTO HOPMATHBHO-TIPABOBLIC AKTEI
OpraHoB TPEACTaBUTENBbHOH M HCTIONHUTENbHOH BIAcTH Ha MeCTax. Nx wzparor
MECTHblEe OpraHbl  NpeJCTaBUTENbHOM  BAACTH W Opramel  MECTHOTO
camoynpasjieHusi. [eficTBHe 3THX aKTOB OrPaHH4€HO [OABIACTHOH HM
TeppuTopHeii. HopMaTHBHBIE NpeANUCaHus MECTHBIX OpraHoB rocyaapcTBEHHOM
BIIACTH ¥ yIpaBleHHs o0s3aTeNbHBI AJIA BCeX JIML, NMPOKHBAIOIINX Ha naHHOM
TEpPUTOPHM. DTO MOTYT OBITE HOPMATHBHBIC PEIIEHHA WM NOCTAHOBICHHUA
coBeTa, MyHHI(HIIANIMTETa, M3PHH, TpedeKTa Mo caMbiM Pa3HYHEIM BOMPOCaM
MECTHOTO XapakTepa.

3. BeloMCTBEHHbIE HOPMATHBHO-TIPABOBLIE aKThI {TIPHKa3bl, HHCTPYKIIHH).
B psne cTpaH onpejeNeHHBIE CTPYKTYPHbIE MOApPa3/ieleHus NpaBHTEIECTBEHHBIX
opraHoB (MMHHCTEpPCTBA, BEAOMCTBA) Talke HAMENANOTCA NPABOTBOPUCCKUMH
(GYHKIMAME, KOTOPBIE AENETHPYIOTCS 3aKOHOAATeNbHOH BIACTBIO, NPE3UACHTOM
WIH TpPaBHTENBCTBOM. OTO HOPMATHBHO-TIPAaBOBBIE AKTHI oblero peicTBus,
OJHAKO OHH PACTIPOCTPAHAIOTCS JHIIb HA OrPAHHYEHHYIO chepy 00LIeCTBEHHBIX
OTHOWleHHWH (TaMoXeHHble, OaHKOBCKHME, TPaHCIOPTHBIE, TOCYNapCTBCHHO-

KpeIUTHBIE U IPyTHE).

"Coipix B. M. «Teopus rocynapctsa 1 npasa: Y4eGHHK ans BY30B» - 3-€ H3L. M.:3A0 Octaumndopm, 2007, ~
704 c.
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4, BHyTpHOpraHu3alHOHHBIE TIOA3aKOHHEIE aKTEl. JTO TAKHE HOPMATHBHO-
NpaBoBble AKTH, KOTOpPBIE H3JAIOTCA Pa3NM4HBIMM  OpraHu3alMsiMHu  UIA
perfiaMeHTalld CBOMX BHYTPEHHHX BONPOCOB M PaclpOCTPaHAIOTCA Ha *UICHOB
3THX oOprasM3auuii. B pamkax, ONpefeneHHBIX aKTaMmd BbICIIEH OpHANYECKOH
CHJBI, BHYTPHOpPTraHM3allHOHHblE HODMAaTHUBHBIE AaKThl PEryJlHpYyloT caMble
pasHooOpasHsle OTHOIIEHHs, BO3HHKAIOLUIME B KOHKPETHOH NE€ATENbHOCTH
rocy[lapCTBEHHBIX YYPEeXCHEHWH, NpeANpHUATHH, BOUHCKHMX 4YacTel M JApYrux
opra”u3anui.

CHcTeMa HOPMATHBHO-MPAaBOBBIX aKTOB COBPEMEHHBIX TIOCYNApCTB
HeomHOpOAHa., JTo 06bACHAETCS OCOGEHHOCTAMH (OPM ToCYAapCTBEHHOTO
[paBJieHHs], MHOTOBEKOBBIMM TPAaJAMIMAMH OTAENBHBIX CTPaH, HAIIHOHANBHBIMH U
npyruMu  aktopamu. [Ilopasisiomiee OGONBIIMHCTBO HOPMAaTHBHO-NPaBOBBIX
CHCTEM CTPOMTCA T10 MPH3HAKy CTeNeHH lopuandeckoi cunbl akra. Huxecrosuue
AKTHl B MHTEpecax CTaGMILHOCTH OGILECTBEHHOR JH3HH M €€ ONTUMANBLHOH
OpPraH{30BaHHOCTH  JOJDKHBI ~ COOTBETCTBOBaTh  MNPEIANHCAHMAM  aKTOB
BBILIECTOAIUMX OpraHoB. Bce KONAM3MM, MPOTHBOpEYHs MEXAY MOA3aKOHHBIMM
AKTAMM B LMBHJIM3OBAaHHOM TOCYJAPCTBE pellaeT 3aKOH, obnajarmoluii BeICLIeH
HOPUAHYECKOH CHIIOH.

CreneHb IOPHAMYECKOM CHIIEI HOPMATHBHO-NPABOBBIX AKTOB MOXET OBITh
pasJIiyHa, HO CTEeNeHb oBsA3aTEeNBHOCTH CONEepXallHXCs B HUX HOPM abCOMIOTHO
OOMHAKOBA I/ BCeX TeX, K KOMy OTHOCATCA HX MpeAnucaHus. OITO
MPUHLMIHANBHOE 0JI0)KEeHHE COCTABIAET OCHOBY (YHKLIHOHHPOBaHHsA NPaBOBOTO
rocyaapcraa.

B HOpPMATHBHOM peryJHpOBaHHH OOLIECTBEHHBIX OTHOLIEHHH TNTaBHOE M
orpefeNsiollee MECTO 3aHHMaeT 3aKoH. [loA3aKkoHHBIE K€ aKThl HIPAlOT JIMIIE
BCTIOMOTATENBHYI0 M JIETAIH3HPYIOLIyI0 polib. B npaBoBoM rocyaapcTBe 3aKOH
OXBATHIBAET CBOMM JICHICTBUEM BCE OCHOBHBIE CTOPOHBE! OOLIECTBEHHOH XKHU3HH, OH

SIBNISIETCA I'VIABHBIM rapaHTOM KOPEHHBEIX HHTEPECOB, NIpaB H CB060,[[ .]'II/I‘-IHO(.‘JTI/I.8

*Cripeix B. M. «Teopus rocynapcTsa 1 npasa; YueGHuk ang syaos» - 3-e w3a. M.:3A0 10ctuuundopm, 2007. -
704 c,
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AxTel cyneGHoil BmacTH. Pellenus CyAeGHBIX OpraHoB NpHOOpeTaloT
HOPMAaTHBHEIH XapaKTep B pe3yJbTaTe 060611eHHs CyneOHOH NPaKTHKH, KOTOpas B
cBOell OCHOBE HOCHMT HWHAMBHIYalbHBIMH, TPaBOIPMMEHHTENBHBIN  XapakTep.
Cyne6uas NpaKTHKa BBICTYNAcT NCTOYHHKOM Mpasa B TEX CIydasx, KOria B CHIIy
HEACHOCTH, TPOTHBOPEYHBOCTH  WJIH  HEOMNpPEeleNeHHOCTH HOPMaTHBHBIX
NpeANycaHKH CyJ BBIHYXIEH KOHKPETH3UpOBAaTh HIH YTOUHATH COAEpPIKaHHE
NpaBoOBBIX HOPM MJIM CO3[aBaTb HOBBIE HOPMBI BCNIEACTBHE OOHAPYKEHHBIX
npo6enoB B npaBe.

ITpaBoTBOpUecKye (YHKIMH Cy/OB dopMupyoTC  camMoi cynebHoi
NPaKTHKOH, MOTPEGHOCTAMH NPABOBOTO yPETyNHPOBAHMS TEX o0uMX KUIHEHHBIX
clyuaeB, KOTOpbleé HE MPeAyCMOTPEHBI 3aKOHOM. HakonneHHBbIH  ONBIT
TPaBOTIPUMEHHTENBHON NPAKTUKH TMO3BOJET CylaM MpHHAMATS TaKue pelleHH,
KOTOpBIe MMeIoT 06ieobs3aTeNbHOe 3HaUeHHe NIPH PaCCMOTPEHHH TOH WM HHOH
rpYIIiBI OPUAMYECKHX e,

Beiciuue oprasbl  cynebHoil BnacTH He  TOJBKO KOHKpPETH3IUPYIOT
felicTBYyIOIIME HOPMBI TpaBa, HO K CO3JAIOT B Ipelenax cBOEil KOMMETEHLHH
HOBBIE MPABOBBIE HOPMBI C LENBIO DPYKOBOZALIErO pasbiCHERN ripUMeHeHHA
3aKOHOJATEINBCTBA 110 BOTPOCAM, BO3HHKAIOIIMM NPH NPAKTHIECKOM paspeICHUU
fopuandeckux Aen (MpUMepoM TakuX HOPM 6yayT MoCTaHOBJEHHA BepXoBHOTO
cyaa). ObssarenbHas cHia cyAeOHOH MpaKkTHKH COCTOMT HE B Heii camoii, a B
BeJIEHHAX 3aKOHOJAATeNIbHOH BJIACTH.

IToBOJS MTOT BBHILIEH3NOKEHHOrO MOXHO BBIIENHTH, YTO HOPMATHBHO-
TpaBOBbIE aKTHI KIACCHQHUIMPYIOTCS TO Pas/INIHEIM OCHOBAHHAM:

1. Tlo cy6mexTy IpaBOTBOPHECTBA, T.e. KTO SBIETCA MHHIAATOPOM AaHHOTO
HITA: rocymapcTBeHHBI opraH; oOIIeCTBEHHbIE — OpraHHM3aUuM;  HAPOA
(petepenaym).

2. Ilo cepe MX pacnpocTpaHeHUs: denepalbHble HITA; axTel cyopekToB PO;
AKTHl MYHHIMMAJIBHEIX OPraHOB; JIOKANBHbIE MPaBOBBIE AKTHI OpraHu3alu,

YUpEHAECHHUH H T.IL
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3. [To BpeMeHH HX JAEHCTBHA: akxThl, NPHHATBIC HA HeoIpeAeeHHoe
JUTHTEBHOE BpeMS; aKTHl BpeMeHHBIE (Ha OTpeneleHHbIA nepuo.).

4, [To ropuamueckoit cune: OTo Haubonee CYIIECTBEHHBIH  TpU3HAK
KaccHMKALMK, TaK KaK onpefleNseT 3HaYHMOCTh HIIA B cucTeMe HOpMATHBHO-
[paBOBOrO peryNHpoBaHus. B COOTBETCTBMY C 3aKOHAMH HOPMOTBOPYECTBA
NpaBOBHE aKTHl BHILIECTOANIMX OPraHOB HMEIOT MpaBOBOE MPEHMYIIECTBO
(BBICUIYIO IOpHAMYECKYIO CHITy) 1O CPAaBHEHMIO C aKTaMM HMKECTOAIX OpPraHos.
T.e. mocieguue o6sA3aHB! H3JaBaTh IIpaBOBbl€ aKThl Ha OCHOBaHHM M BO

HCIIONTHEHHE IIPAaBOBBIX aKTOB BBIIIECTOAILNX OPIraHoOB.
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I'aaBa 2 XapakTepHCTHKA HOPMATHBHO — NPaBOBLIX aAKTOB OTAeNbHBIX
OpPraHoB KCMOJHATENLHOH BJIACTH

2.1 HopmaTneuo — npaBobbie akThl IIpaBHTeNLCTBA P®

HopMaTHBHO — MPABOBBIE AKTHI ITpasutenscTBa PO — npaBoBbIe aKTEl,
npuHuMaeMbie [IpaBUTENBCTBOM B Ipeieax ero KOHCTHTYLIHOHHBIX MOJTHOMOYHH,
Ha ocHopaHMM ¥ Bo ucnonseHne Koxcrutyuuu PO, QenepanbHBIX 3aKOHOB H
HOPMAaTHUBHBIX yKa30B [Ipe3suieHTa P’

Tlomuomouns [IpaButensctBa Poccuiickok denepalin Peanu3yroOTCH
MOCPEACTBOM €ro HOpPMAaTHBHO — TpaBOBRIX aKTOB = MOCTAHOBNEHHH H
pacnopskeHuii, KOTOpble H3JalOTCA HA OCHOBaHMH M BO HCMOJIHEHHE
Kounctutyuuu Poccufickoit ®eepaunh, dbemepanbHBIX 3aKOHOB M HOPMATHBHBIX
ykasoB Ilpesunenta Poccuiickoit Penpepaunn  (cT. 115 KOHCTHTYLHH).
IlpaButenscTBo Poccuickoi Depmepauuu  ofecrieduBaeT HX  WCTIOJIHEHHE.
TMocTaHoBNieHHs W pacropshxkeHus [IpaBUTENBECTBA o0s3aTeNnbHEl K HCIOJHEHHIO B
Poccuiickoit Penepalvu.

Axrel TIpaBuTenscTBa Poccuiickodl ®eniepaliiil, HMEIOMKE HOpMAaTHBHBIHA
xapakTep, U3JaloTca B dopme HocTaHOBNeHUA. AKTBl IO ONMEpaTHBHBIM H APYTHM
TeKYLIMM BOTPOCaM, He MMEIOLIe HOPMATUBHOTO XapaKTepd, u3farotca B popme
PacTiOpsKECHHIA.

[lopsgox mnpuHaATAA axToB IIpaBuUTENBLCTBA Poccuiickoit ®Penepaunu
ycraHaenuBaoTcs [IpaBHTENECTBOM Poccuiickoii ®epepatiyi B COOTBETCTBHU C
Kouctutynuein  Poccuiickom — Denepalii, ¢denepanbHBEIMH  3aKOHaMH,
HOPMATUBHBIMH yKkaszamu IIpesnaeHTa Poccuiickoii denepanui.

Cornacio ITONOMXEHHIO O TMOATOTOBKE IIPOCHETOB TIOCTAHOBICHUH H
pacriopsbkeHuH  IlpaBUTeNBCTBA Poccuiickoit ®enepauuu, YTBEpPXACHHOMY
nocrasosnexneM ITpasutenscTsa PoccuiickomM Penepanus oT 28 ausaps 1993 T,

MPOEKTEl aKTOB HpaBPITeIII:CTBa BHOCATCA B HpaBHTeJ'[BCTBO ero 4ieHamH,

MocTanosnenue [pasutentcrsa PO ot 01.06.2004 N 260 (pen. or 21.05.2016) "O Pernamente [IpasuTtenscrsa
Poccuiickoll ®enepauun u INonoxenun 06 Annapare Ipapurenscrsa Poccutickoit Penepauun” (€ HIM. H A0,
BeTyn. B cuny ¢ 10.06.2016)
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PYKOBOJIUTENAMH 1IEHTPANBHBIX OpraHoR deepanbHOl UCIIONHUTENBHOH BIACTH,
rnapaMM MCTIONHMTENLHOM BIACTH Kpaes, objacted, aBTOHOMHBIX obpa3oBaHuii,
roposoB Mockssl u Cankr-Ilerepbypra. Iloctymaromue B IIpaBMTENBCTBO
Tpe/IoKEHHs TPaK/aH, OpPraHu3alyi ¥ TpeANpUATHA O NPUHATHH peLleHHi
ITpaBUTENLCTBA HANPABIAIOTCS A5 NPENBapHTENBHOTO PACCMOTPEHHS YKa3aHHEIM
OpraHaM HCIOJIHHTENBHOMH BIacTH.

[Mpoextsl aktoB IlpaButensctBa Poccuiickoit Penepaiuy BHOCATCA B
[IpaBUTENBCTBO C  NPUJIOXKEHHEM TOSCHUTENBHOH  3alliCKH, cojiepatlei
060CHOBAaHHA M [POTHO3Bl OXUAAEMBIX COLHANBPHO-3KOHOMHYECKHX H HHBIX
HOCHeACTBHI HX peanusanyi. OHE mojnexar o6A3aTeNbHOMY COTJIACOBAHHIO C
3aHHTEpeCOBAHHBIMM OpraHaMi TpeJCTaBHTENbHOM H HCIONHHUTENBHOH BJACTH,
FOCYJAPCTBEHHBIMH, OOILECTBEHHBIMM H APYrHMY OpraHusauusMu. ITpoekTsl
aktoB IIpasurenscrBa Poccuiickoif @enepanun HOPMATHBHOTO XapaxTepa
JIOJIKHBI B 0643aTEIEHOM MOPANKE COrMIAaCOBBIBATECA ¢ MMHHCTEPCTBOM IOCTHLIMH
Poccuiickoit ®esepanuu.

[Ipu BHecenud B IIpaBHTENBCTBO MpENIOKEHHH, TPeOYOWUX MPHUHATHA
sakoHa Poccuiickoii ®epmepauun wunu pewenus IIpesnnenta Poccuiickoit
depepanyi, OAHOBPEMEHHO C MNpEMIOXKEHHEM MpPEJACTaBIATCA [POCKTHI
COOTBETCTBYIOIIMX aKTOB H HEOOXORMMBIE JOKYMEHTHI K HUM. [locTaHOBNEHHA U
pacriopsxenua IlpaButenscrBa noanuceisatotcs IpencenareneM [1paBuTenbCTBa
Poccuiickoit denepaliki.

I[Topsgok omybnuKoBaHHS W BCTYMUIeHHA B cuily aktoB [Ipasutenscrsa
ompenesnserca Ilpesumentom Poccuiickolt ®epepauuu. CoriacHo — Ykasy
Ipesupenta Poccuiickoit ®enepamuu ot 23 mas 1996 r. «O nopsake
onyOnHKOBaHMS M BCTyIJIeHHs B cuny akTtoB [lpesupgenra Poccuiickoi
®depepannn, IlpaButensctBa Poccuiickoit @enepalMd ¥ HOPMAaTHBHBIX MPABOBBIX
aKTOB (hellepajlbHBIX OPraHoB MCHOJHHTENbHOH BiacTH», akThl [lpaBuTenscTBa
nopiiexkat obg3arenbHOMY O(HIMANBHOMY ONyOIMKOBaHHIO, KPOME aKTOB HIH
OT[ENBHBIX HMX  TOJOXKEHHH, COAEpXAalllMX  CBEJIeHHS, COCTaBAAIOILKE

rocyapCTBEHHYIO TaitHy, MM CBeCHUA KOH(PHACHIIMAIBHOTO XapaKTepa.
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Axtsl IlpaButenscta Poccuiickoit enepaunu nmoanexat ohHIHATEHOMY
omybnukoBaHuio B «Poccuiickoii razere» M «CobpaHum 3aKOHOHATENBCTBA
Poccuiickofi ®epepauun» B TeueHue 10 aHell mocne OHA HX MOAMHCAHHSA.
OduumnaneHeiM omybnukoBanueM akToB [IpaBuTeNnsCTBA CUHTAETCH MyGIHKALs
nx TekctoB B «Poccuiickoil razere» umn B «CofpaHuM 3aKOHOHATENLCTBA
Poccuiickoii ®enepauun». OOUUHANBHBIMH SBIAIOTCA TAKOKE TEKCTH aKTOB
IlpaBHTeNbCTBA, paclpoCTpaHseMble B MAUIMHOYHTAEMOM BHAE HAyuHO-
TEXHHUYECKHM LIEHTPOM IpaBoBoii HHpopMailuu «CHcTeMay.

Axtel IlpaBuTensctBa MOryT 6bITh ONMyGNHMKOBAHBI B HHEIX IIE€YATHEIX
M3JIaHKAX, a TAlOKe NOBEIeHBI JO BCeoOIero CBeIEHHs 10 TENEBHACHHIO ¥ PaaHo,
pa3ocnaHbl roCylapCTBEHHBIM OpraHaM, OpraHaM MECTHOrO CaMOYIPaBieHHS,
AO/DKHOCTHBIM JIMLIAM, NPeANPUATILIM, yUPEXKIEHHs, OPraHH3alusaM, repenaHsl 1o
KaHanaMm CBSI3H.

KoHTponb 3a NpaBHNBHOCTBIO M CBOEBPEMEHHOCTHIO OMyGIMKOBAHUS
akToB [IpaBuTenscTBa ocymecTBuseT Annapar [IpaBHTensCTBa.

IloctaHoBnenus IIpaBHTeNbCTBA, 3a HCKIIOYEHHEM IIOCTAHOBJICHHI,
CoAepHallHX CBEACHHS, COCTaBIIOUIME rOCYAapCTBEHHYIO TaiiHy, HIIM CBEJECHHA
KOHOHICHUHANLHOTO XapaKTepa, MOMIEXKAT oQUIHMANEHOMY OMYGIIMKOBAHMIO He
nosgHee 15 nHed cO AHA MX NPUHATHSA, a NPH HeOOGXOMHMOCTH HeMeIJIEHHOTO
LIHPOKOr0 HX OGHAPOLOBaHHS NOBOMATCS A0 BCeOBLIEro CBEAEH s Yepes CpeacTBa
MaccoBoii HHGopMaLuH Ge3oTnaraTensHo.

Iloctanosnenus IlpaBHTensCTBa, 3aTparuBarolliHe MpaBa, CBOGOAB M
0053aHHOCTH HeNoBeka M IPaXIAHWHA, BCTYMAlOT B CHIY He paHee IHA HX
opuuHansHoro omyGnukoBanHus. ViHble mocTanoBnenus IIpaButenscTaa BCTYIAIOT
B CHJIYy CO AHA HX NOAMHUCAHHA, €CJIM CAaMMMH MOCTaHOBNeHHAMH [IpaBuTenbcTBa
HE NPEAYCMOTPEeH HHOMH MOPAJOK MX BCTYIJICHHS B CHITY.

P&CHOPH)KCHPIH HpaBHTeJ]I:CTBa BCTYIIAIOT B CHJIY CO JHA HX NOAITHCAHHA.

"X ponauiok B.H. «Teopus rocynapctsa 1 npasa» Yuebuux ans BY3os, 3-¢ n3ganue aom. H HCpaBNeHHoE.,
«HnTepcTunsy, "Omera-f1", 2008 r.,384 c1p.
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IIpaButensctBo Poccuifickoit  @enepauuu 0053aHO  €XKEKBapTAJIBHO
oBecrieunBaTh  ObobmIeHHe  NPAKTMKKM  TOCYJAPCTBEHHOH  PErHCTpaluH
HOPMaTHBHEIX NPABOBBIX aKTOB (he/iepanbHBIX OpraHoB HCIIONHHUTENBHOR BIACTH,
3aTparvBaloliyX IpaBa, cBOOOABI H 06A3aHHOCTH YEJOBEKa H TIpaXAaHHHA,
YCTAaHABJIMBAIOIIMX  MNpPaBOBOH  CTATyC opraHm3auMi  HIH  HMEIOMIHX
MEXBEIOMCTBEHHEI Xapaktep, ¥ npeactanats IlpesuneHty Poccuiickoi
Denepallidl  COOTBETCTBYIOLIYIO HMH(OPMALMIO, B TOM HHCIC CBEJCHHA O
HOpPMATHBHBIX TNpaBOBBIX AaKTaX, B rocyJapCTBEHHOH pPEericTpali KOTOPhIX
OTKa3aHo.

AxTr Tlpaputenscta Poccuiickoit @eaepaliy MOTyT OBITH 003KaNOBAHLI
B CyA.

TMocTaHoBnenusi M pacropshkenus IlpaBuTenscrtBa B Ciydqae HX
nporuBopedus KOHCTUTYLIHH Poccuiickoit ®enepaunu, efepalsHbIM 3aKOHAM H
ykazam Ilpesunenta Poccuiickoi depnepariun  MoryT ObITH  OTMEHEHBI
[Tpe3uaeHToM Poccuiickoi (Denepaunn.”

ITpasutenscTBo Poccuiickoil @eaepauuy Brpase NpHHAMATE obpaiueHus,
3agBeHHs U MHbIE aKTHI, He HMEIOLIIHEe IPaBOBOTO XapakKTepd.

TMogBoAs MTOrM MOXHO CHejaTh BBIBOL, 4YTO Ha OCHOBaHWM W BO
ucronuenue KoHctuTyuur P®, denepaibHbIX 3aKOHOB, HOPMATHBHBIX YKa3oB
[pesunenta PO IlpaBurenscTso PO H3NAET NOCTaHOBICHHA U pacnopsKeHu,
oBecedHBaeT UX MCIONHEHHWE. DTHM OMpeAenseTcs TMOA3AKOHHBIH XapakTep
aKTOB, MW30aBaeMBIX IIpaBHTENbCTBOM, O00f3aTENBHOCT WX  COOTBETCTBHA
KOHCTHTYLIHM, 3aKOHaM H HOPMATHBHBEIM yKa3aM IMpesunenta P®. Ha ocHoBaHMH
Koncturyuun P@ — 3To 3HayuT H TO, 4TO B NpeAenax cBoeif KOMIMETEHLIHH
ITpaButenscTBo PP BripaBe H3naBaTs HOPMATHBHBIC PABOBHIC AKTHI.

HawGonee 3HaUMTENbHbIE aKThl [IpaBHTENLCTBA, HMEIOLIME HOPMATHBHBIH
XapaKTep, IPMHUMAIOTCA B (hOpPME NMOCTAHOBICHHUH. Brime 6bLT OCBeLleH MOPAAOK

MPHHATHA 3THX 2KTOB, OTAMYAIOWNHCS CTPOTHMH tpeboBaHHAMH. IlocTaHOBNECHHA

"Mocranosnenue Tpasutensctsa PO ot 15 miona 2009 1. Ne 477 «OO6 yTEEpKASHUY NPasi AeNONPOH3BOACTEA B
denepanbHEIX OpraHax HCMONHUTENBHOI BAACTHY
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PEryJHpYIOT OCHOBHBIE BOINPOCHI, BXOJAIIHE B KOMIIETEHIIHIO IpaButenscTsa P®.
PacriopskeHHAMH 06BIYHO O(GOPMISIOTCA PELIeHH N0 ONepaTHBHBIM M TEKYIUHM
BOMpPOCAM: PpaclOpsHKEHHs, HMEolMe HOPMAaTUBHOE 3HAYCHHUE, BCTpEHAIOTCA
CPAaBHHTENBHO Pefiko, XOTs MOPAOK MX NMPUHSTHA HE OTIHYAETCH OT nopsaaka
NpUHATHA mnocTaHoBneHuid. Kak mnocTaHOBNeHus, Tak H pacHopsKeHUA
I[TpaBuTeNBCTBA YACTO NIPUHHMAIOTCS Ha 3acelaHKH IMpe3unuyma I1paButenscrsa
P® u TONBKO B HEKOTOpPBIX CHiy4asX -— COHHOJIHTHO IIpencenatenem
ITpaBuTenscrBa. Kak MOCTaHOBNEHHS, TaK M PacloOpIKEHHA TOIHCHIBAIOTCS

ITpencenarenem IpaButenscrea PO,





C
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2.2 HopmatuBHo —npaBoBbie akThl ®CHUH Poccnn

IIpaBOBYIO OCHOBY HAEATENBLHOCTH YTOJOBHO-HCIOJNHUTENBHOH CHCTEMBI
coctaBnaT KoHctutyuus Poccuiickoit @epepauuy, HacTodmuii 3akoH W HHBIE
HOpPMAaTUBHEIE NMpaBoBhle akThl Poccuiickoit Menepauuy, KOHCTUTYLMH H HHBIE
HOpMAaTHBHBIE NpaBoBble akThl cyObekToB Poccuiickoit Meaepaluy, NpUHATEIE B
npefienax MX MOJHOMOYHI, HOPMAaTHUBHEIE MIPaBOBBIE aKThHl (peAepanbHOro opraHa
MCMIONHHUTENBHOM BAAcTH, oOcCyllecTBisiomero GYHKUMH Mo BelpaboTke H
peanu3allid  TOCYyJAapCTBEHHOH  [MOJHTHKM W HOPMaTHBHO-TIPABOBOMY
peryiupoBaHHio B cepe HCIIONHEeHUs YroNOBHBIX HaKa3aHHH.

CornacHo n. "o" ct. 71 Konctutyuun Poccuiickoli ®exmepaiuuii BONPOCEH
HCIONTHEHUA YTOJIOBHBIX Haka3zaHUH oOTHocaTcAd K BefeHM0 Poccuiickoi
®depepauun. 13 storo cnenyer, uto cybrextrl Poccuiickoit ®enepaunn He BIpase
H30aBaTh Kakue-MHOO HopMaTHBHBIE MPaBOBbIE aKTHl B JaHHOW cdepe. Bmecte ¢
TEM MHCIPABUTENBHBIE YUPEXKACHHS W CISACTBEHHBIE H30/IATOPBI, a TaKKe
TepputopHansHele opransl YMC pacnonoxkeHbl Ha TEppUTOPHH KOHKPETHBIX
cyonextoB Poccuiickoit @enepanuu M HCIONHAIOT HAKa3aHWA B OTHOHICHHH
POCCHICKHX TIpaKaaH, SABJAIOLIMXCA JKHUTENAMH OdTuX cybwsekrtoB. I[loaTtomy
YyYpexaeHHs W OpraHbl, HCIONHAIOIIHE YTOJIOBHBIE HakasaHMs, o00sf3aHBI
cobiofaTh 3aKOHEI M JIpyrdHe HOPMATHBHBIE I[IPaBOBBIE aKThl, IPHHATHIE
cyopexkTamu Poccuiickoit @enepannn B npegenax ux moJIHOMOYHH.

IMomumo Konctutyuumn Poccuiickoii @enepaiinn, KOHCTHTYLHI cyOBEKTOB
Poccuiickoit denepanun yupexcnenus u opransl YHUC B cBoelf AesTenbHOCTH
00f3aHBl pPYKOBOACTBOBAThCA M JPYTMMH HOPMATUBHBIMH IPaBOBBIMH aKTaMH
Poccuiickoit ®enepanuu. [locnennue, B 3aBHCHMOCTH OT IOPHIHYECKOH CHIIBL,
NOJApasAeNAloTCd Ha @QefepalbHble 3aKOHBI M TMOA3aKOHHBIE aKThl (YKa3bl
[Ipesannenta Poccuu, nocranornenus IIpaBurtenscrBa Poccuiickoit ®eneparim,
IIPHKa3bl ¥ HHCTPYKUHMH MuHKcTepcTRa I0cTHIMH Poccuiickoil @egepanyn).

HcnpaBurenbHble yupexaeHus J0MKHEI cobntonars Hopmel YUK P® 1996

r., QepepansHoro 3akoHa ot § sHBapa 1997 r. "O BBefileHMM B JeiCTBHE
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VIONOBHO-HCTIONIHATENBHOTO  Kkolekca  Poccmickoi depepaunn”.
CNE[CTBEHHBIX HM30JATOPOB, MOMKHMO 3TOrO, Gonpllioe 3HAYEHHE HMEIOT
rioioxeHus PefepalbHOro 3aKoHa oT 15 mions 1995 r. N 103-@3 "O cogepxatvy
MO/l CTPAXeH MOAO3PEeBaEMbIX Y OOBHHAEMBIX B COBEPIICHHH npecTyrsieHui".

B coorsetcTBuM ¢ Koncrutynueil Poccuifickoii ®epepaunu cUCTeMy H
cTpyKTypy (enepanbHBIX OpraHoB HCIIOJIHUTENIEHOM  BIAacTH  ONpeneNsaeT
TIpe3unenT PoccHiickoi CI)eJ:[epal.mId.12 Ha oOCHOBaHMH STOro MOJOXKEHHA 8
okTsi6ps 1997 r. Tlpesunentom Poccuu 6e1 w3maH Ykaz N 1100 O
pedopMHPOBaHUH YrO0BHO-MCHIOJIHUTENLHOH ~ CHCTEMBI MunuctepcTBa
BHyTpeHHMX Jnen Poccuiickoi depepauun’, MpeayCcMaTpHBAIOWUH nepeaaty
yupexnenuii u opranos YHC u3 peneHus MBI Poccuu B noA4HHeHHe MuHIOCTa
Poccuu. BrocneicTsMM Ha OCHOBaHMH YkKasa IIpe3uneHTa Poccutickoi
®enepanuu ot 9 mapra 2004 r. N 314 yupexcienus u oprane YHUC Gsinu
TepenoA4HHEHbl BIEpBble CO3JaHHOMY denepalbHOMY OpraHy HCIIOJIHUTENIEHOH
practu - DepepanpHoit ciyxbe HCHONHEHHA naxazaunii (PCHUH Poccun),
ocTalpoLleiics TeM He MEHee B BEIACHHH MuHHCTEPCTBA IOCTHINH Poccuiickoit
Ddenepallv.

@GCHUH PoccuH BXOAWT B YHKCIO (pefiepanbHBIX OPraHoB HCTIONHUTENBHOM
BAcCTH, HAXOAAIIMXCS B  HENOCPENCTBEHHOM  NOAYMHECHHH INpe3npenTa
Poccuiickoii ®epepaunn. Tem He MeHee I1paBUTENBCTBO Poccuiickoit ®enepaiuu
paccMaTpMBaeT M  YTBEPXK[aeT MOCTaHOBICHHA, H3MACT pacriopsKeHHs,
Kacarolecss MHOTUX Bompocos aesrtensHocTH YHC, MoAroToBKM MepcoHana
ero coumansHoil 3amutel. Tak, TMocranosieHueM IlpaBuTenbcTBa Poccuiickoit
depepanuu yreepxeHa PeaepaibHad NeNeBas NporpaMma "Pa3BuTHE YrOJIOBHO-
JicronHHTeNbHOM cucteMs! (2007 - 2016 roapr)", npesycMaTpHBatonias no3Tantoe
co3JaHMe HCIpaBHTENBHBIX YUPeXICHHA W CNENCTBEHHBIX —H3OJATOPOB,

COOTBETCTBYIOLLHX MEXOY HapOAHBIM cTaHjapTaM.

2ok oncTiTyuns Poccuiickoil Menepaunn” (MPHHATA BCEHAPO/IHBIM ONIOCOBAHHEM 12.12.1993) (c yueTOM
NonpaBoK, BHeceHHbIX 3akoHamy PP o nonpapkax K Koucturyuss PO o1 30.12.2008 N 6-®K3, ot 30.12.2008 N
7-®K3, or 05.02.2014 N 2-®K3, 07 21.07.2014 N 11-DK3)
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VYxa3oMm Ilpesunmenta Poccuiickoit @egepannu ot 13 oktabpa 2004 r. N
1313 "Bonpocsl MunuctepctBa toctuunu Poccuiickoli ®epeparwn” ¢dyHKIMH
HOPMaTHBHOTO TNPaBOBOIG PeryiupoBaHHA B c¢epe HCMOJNHEHHS YFOMOBHBIX
HaKa3aHWi BO3NOXEeHb Ha MgaHHoe MuHuctepctBo. B Hacroslmee Bpems
MuHioctoM Poccuy u3faHO 3HaUYMTENbHOE YMCAO HOPMATHBHBIX MIPaBOBBIX aKTOB
IO OCHOBHEIM HaNpaBJIeHHUAM AeATEIbHOCTH YTOJNOBHO-HCIIONHUTENBHO CHCTEMEL.
Hanpumep, Ilpukazom Muntocta Poccuu o1 21 HostOps 2005 r. N 223 yTeepxaeHO
ITonoxenue o0 opraHu3alMH MOJMYYEHHSA OCY)XKICHHBIMH OCHOBHOTO 06ILEero u
cpeaHero  (rnomHoro) ofmero ofpasoBaHus B BeuepHeil  (CMeHHOI)
obmeobpazoBaTenpHON  IIKOJNE ~ BOCMHTATENBHOM  KOJNOHHHM  YrOJIOBHO-
UCTIONHUTENBHOH cucTeMsl; [Ipuka3zom Muntocta Poccuu ot 30 gexabpsa 2005 r. N
258 yrBepxpeHa WHcTpykuus o6 opraHu3aiud paboTel IO COLHAIBHOMY
obecredyeHHI0 COTPYJHHKOB H UX CeMei B YFOJNIOBHO-HCIIOMHHTENBHOI CHCTEME.

QepepancHas  cnyxba  HCMONHEHHA  Haka3aHWH  H3JaeT  TONBKO
HHAMBHIYaNbHBIE NIPAaBOBBIE aKThHl K HE BIIPaBe OCYLUECTBIATH B YCTAHOBIEHHOM
cepe HeATENBHOCTH HOPMATHBHO-IIPABOBOE pEryJHpOBaHHE, KPOME CIy4aes,
onpeneneHHelx  ykazamH  [Ipesmgenta  Poccuiickoit  @exepanuud  HIH
nocta”HoBneHusMu [lpaButenscrBa Poccuiickoit ®epepanun. B coorBeTcTBHM €
3TuM Yka3 Ilpesunenta Poccuiickot @epepauuu ot 13 oxktabps 2004 r. N 1314
"Bonpocel ®epepanbHoit cmyx6bl McHONHEHMs HakazaHWi" NpPeJOCTaBHI
aupextopy ®CHH Poccun npaBo u3naBaTh HOpMaTHBHBIE NpPaBOBBIE AKTHI IO
OTAENBHBIM BOMpOCaM opraHusanuH AearenbHocTH YHWC, Hanpumep B 4acTH,
Kacarouieiics OCYIIIECTBIIEHHS OIepaTHBHO-PO3BICKHOA JeATENBHOCTH,

HCIIONB30BaHUA OPYXHSA H Ap.
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ZaknoueHHe

B pe3yneTate NPOBEJEHHOTO MCCNENOBAHHS HOpPMATHBHO-TIPABOBOTO aKTa
xax dopMBl rpaBa, aBTop paboTh! NPUIIEN K CNEAYIOMHM BEIBOAAM:

1. HopmaTHBHBIH TIpaBOBOH akKkT - O3TO NpaBoBOM aKT, NPHHATHIA
NONHOMOYHBIM HA TO OpraHoM H COJepXallyii IipaBoBble HOPMBI, T.C.
npeanucaHus obImero xapakrepa W MOCTOAHHOTO JeiCTBHA, paccuUTaHHBIE Ha
MHOTOKpaTHOe IPUMEHEHHE.

HopmatuBHbIE aKTBhI H3/]A10TCA opraHamH, obnafaoLUMH
HOPMOTBOPYECKOil ~ KOMINeTeHLHeH, B  CTpOro ycTaHOBIeHHO#t  (opme.
HopmaTHBHBIH ~ aKT  SBJIACTCA ouLMaNnbHEIM  JOKYMEHTOM, HOCHTENIEM
IOpHIMYECKH 3HaYMMOH nHopManuy.

HopMaTHBHEI aKT 3aHEMaeT 0cofoe MECTO B CHCTEME NPaBOBBIX AKTOB.
Ero cnefiyeT OTIMYaTh OT aKTOB NPUMEHEHHA W TOJKOBaHMA Npasa (nompobHee B
IpYTHX rliaBax y4eGHuKa).

BBIIeNAIOTCSA CleNyIOLIHE OCHOBHEIE CrEH(HYECKHe YePTH HOPMATHBHO-
npaBoBOTrO aKTa. Bo-nepBeiX, HOpMAaTHBHO-TIPABOBOH aKT, NpUHUMAEMBIH TONBKO
BLICIIMM TPEACTABHTENBHBIM OpraHoM -— NaplaMeHToOM (PepepansHBIM
CobpanueM — B Poccuu), NpeACTaBIAOIINM B (popMaIBHO-IOPHIUYECKOM
CMBIC/IE BECh Hapojl, HWIH K& HEeNMOCPENCTBEHHO CaMUM HApOIOM ITyTeM
pedepennyma. Bo-BTOPBIX, HOpMATUBHO-TIPaBOBOH  aKT obnagaer BbICHIEH
IOPH/IMYECKON CHIOH Cpeli BCEX OCTANBHBIX HCTOYHMKOB IIpasa, BEPXOBEHCTBOM
1 SBJfeTCA TJlaBeHCTBYlomeil (opMoli npasa. B-TpeThHX, 3aKOH Kak HCTOHHHK
TpaBa, KCXOAALIMH OT BHICIIETO NPEACTABUTENLHOTO OpraHa, BEIpaXKarolero (o
KpaliHeil Mepe TeopeTHYeCKH) BOJIIO M WHTEpPEcs! BCETO obecTBa WK Hapoja,
TOXEe OOIDKEH OTPaXKaTh BOJIO H HHTEPEChI BCErO obuiecTBa uny Hapoxa. s
oTeuecTBeHHOH 1 3apy6exHOl MpaBoBoit TEOPHH AOBOJIEHO TPAAHUHOHHEIM CTAT0
PacCMOTPEHHE 3aKOHA B KauecTBE BhIPA3UTENA «obieit BonM». B-4eTBEPTHIX,
3aKOH, B OTJIHYHE OT APYTHX HOPMaTHBHO-NPABOBBIX AKTOB, H3/1ACTCA MO Hanbonee

BaXXHBIM BOIIpOocaM rocynapc*mem-loifl H OﬁmeCTBeHHOﬁ wu3Hu. C ero nOMOIIBIO
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YIIOPSNOUMBAIOTCS WM PETyNnupyloTcs HauOonee  BaXHbIE o61IeCTBEHHEBIE
OTHOILIEHHS. B-T4ThIX, 3aKOH TPUHHUMAETCs, H3IMEHAETCS ¥ JOMONHACTCA B ocoboM
3aKOHOMATe/ILHOM MopsAKe. 3aKoHoAaTeNbHAd Npouefypa CYWECTBYET B KaXKIOM
rocyaapctBe. OHa 3akpemisfeTcs, Kak NpaBuHIo, OCOOBIMH  aKTaMH —
MOJIOYEHUAMHA WK perjlaMeHTaMy BBICLIHX OPTaHOB rocyJapCTBEHHOH BiacTH H
ABNAETCS O6BEKTHBHO HEOOXOOHMOH.

2. Ha Tepputopuu Poccyd HOpMaTHBHBIE aKThl AEHCTBYIOT B OTHOLICHHH
BCeX ee IpakIaH, TocyIapCTBEHHBIX OPraHoB, OOLECTBEHHBIX OpraHu3aLHid,
MHOCTpaHeB, ikl Oe3 rpaxpancTea. BmecTe ¢ TeM CYIIECTBYIOT CIEIHAILHBIC
HODMATHBHbIE aKThl, PAacHpOCTPaHSIOIIHECS TONbKO Ha OTACNBHEIE KaTETOpHH
TpaXIaH WM JOJDKHOCTHBIX  JiMI  (BOGHHOCTYXaluX,  IEHCHOHEpOB,
MHJIMIIHOHEPOB,  CTYHEHTOB,  [perojasaTelieif, — rocciyxalux, Bpauei,
usbupareneif, AemyTaTos, cylel, MPOKYpPOpPOB, BETEPAHOB BOHHBI, MHOTOJCTHBIX
marepeii 1 T.0.).

31ech Ba)XKHO MMETh B BUAY U NMPUHIMI [PAXIAHCTBA, COINIACHO KOTOPOMY
rpaxaane Poccun, rae 651 OHH HH HaXOOMIIKCH, 06s3aHEl cOOIIOAATE POCCHHCKHE
3aKoHBl. Ecnu rpaxpgaHuH Poccuu coBepuinil NpPecTYINEHHE HA TEPPUTOPHH
APYroro TOCYZApCTBa, OH HECET YTOJIOBHYIO OTBETCTBEHHOCTb MO 3aKOHAM
Poccuu, Jae eciH 3TO JesHUe He SBIseTcs PECTYILIEHHEM B TOH CTpaHe, TA¢ OH
€ro COBEpPIUHIL

IleiicTBHe HOpMATHBHEIX axToB P® orpanuyeHo (B OCHOBHOM B BOMPOCAX
IOPUMAMHYECKO} OTBETCTBEHHOCTH) B OTHOLICHHH COTPYAHHKOB AMIUIOMATHICCKHX
MpeJICTaBUTENBCTB HHOCTPAHHBIX TOCYAAPCTB K YIEHOB HX CEMEi.

3. HopMaTHBHO-NPABOBEIE aKThl [0 MX IOPHAMYECKOH CHIC MOTYT OBITH
pasfieieHsl Ha OOBIMHBIE H KOHCTHTYUHOHHbIe. IloHATHE NOCNEAHHX HOCHT
noNeMHYeckuil XapakTep, Tak kak HX (OpMYIHpOBKa Yy pa3iu4HBIX aBTOPOB
HeoquHAKoBa. Tak, HEKOTOphlE MpPaBOBENbl OTHOCAT K H¥M KOHCTHTYHHIO H
3AKOHEI, KOTOPBIMH BHOCSATCSI H3MeHeHHs 1 JornonHeHus B OCHOBHOH 3aKoH.

4. HopMaTHBHO-NIPaBOBble AaKThl PpasjM4alOTCA MO TMPOCTPAHCTBY MX

aeiicTBus obume u MecTHele. Ilof NEPBERIMH MOHHMAKOTCA 3aKOHBL, B cdepy
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NefiCTBUA KOTOpBIX BXOIMT BCS TEPPUTOPHUS OMPEACNIEHHOTO rocyJapcTsa,
MECTHBIE K€ 3aKOHBI NEeHCTBYIOT TOJIBKO Ha ONpeJENCHHOH ero 4acTH. Onnaxo
cleayeT OTMETHTB, 4YTO Takas muddepeHnnanys OpHCylla B OCHOBHOM
rocynapcTeaM (efiepaTHBHOTO YCTPOHCTBA.

[lo comepXaHWIO HOPMATHBHO-IIPABOBBIE aKTBl JEJATCA HA obmve,
KOTOpbIe PacHpPOCTPaHAIOTCS Ha BCEX IPaxaH ONpefiesIeHHOro rocyaapcTsa,
crienuanpHble, AeficTByIOLIMe TONBKO B OTHOLISHHH OTpEIENeHHOTO Kpyra JHL,
HUMeIOLIHX crieiuduyeckii Npu3LaK, oTNHYaroLHii ux oT Apyrux mopei. Takke B
IOpPUAMYECKOH NMTEpaType CYLIECTBYIOT AEIEHUA, KnacCHPUIUPYIOLIHE 3aKOHbI
no cy6BheKTaM 3aKOHOTBOPHECTBa, IO oTpacieBoii IPHHAUIEKHOCTH, IO hopme

BEIDQKEHHOCTH M PYTHE.
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Cnuncok nuTepaTypsl

"Konctutyuys Poccuiickoil Penepaiyn” (MpHHATa BCEHapOAHBIM MOIOCOBAHMEM

12.12.1993) (c yueToM HomnpaBoK, BHECEHHBIX 3akoHaMu P® o monpaskax k KoHCTHTYIHH
P® ot 30.12.2008 N 6-DK3, ot 30.12.2008 N 7-0K3, ot 05.02.2014 N 2-®K3, or
21.07.2014 N 11-®K3)

2.

depepanbHEI KOHCTUTYLMOHHBIH 3akoH oT 17.12.1997 N 2-®K3 (pen. ot 03.07.2016)
"O Ipasurensctae Poccuiickoit Genepannn”

dezepansHblil 3ak0H OT 6 okTA6pa 1999r. Ne184-D3 «O0 obumx npHHIMIAX
OpraHM3alHH 3aKOHOAATENBHBIX (TPeCTaBHTENBHEIX) U HCIIONHATENBHBIX OPraHOB
rocyaapcTBeHHoii Bnactu cyorexkrtos PO»

[Mocranosnenne [IpaButensctea PO ot 01.06.2004 N 260 (peg. ot 21.05.2016) "O
Pernamente IlpaButenscrea Poccuiickoii ®exnepatmy u Ionoxenuy o6 Annapare
TIpaButenscrpa Poccuiickoit ®eepauuu” (C H3M. H IO, BCTyM. B cuity ¢ 10.06.2016)
Vkasa [Npe3upenta PO Ne763 ot 23 man 1996 roaa «O mopske oMmyOIHKOBaHUA K
BCTYIIEHH B cuily akToB [Ipe3nsenta PO, INpasutensctBa PO 1 HOpMaTHBHBIX
TpaBOBBIX aKTOB (heJiepanbHBIX OPraHOB HCIIONHUTEIBHON BIACTH)

T[Tocranopnenue [IpapuTensctsa PD ot 15 utons 2009 r. Ne 477 «O6 yTBepxaeHHH

MpaBull ACIIONPOU3BOACTRA B (beﬂepaJILHBIX OopraHax HCNONHUTENBHON BIIACTHY

. Tlocranoenenne IlpaButenscta P® ot 13 asrycra 1997 roma Nel009 «O6

YTBEepXKACHHH INpaBHiA MNOATOTOBKH HOPMATHUBHBIX IIPAaBOBBIX AaKTOB (I)B,IlepaJ'[BHBIX

OpraHoB HCTIOJTHHTENIBHON BIACTH U HX I‘OCy,ElapCTBeHHOﬁ PEruCTpaunu».

. TToctanosnenne Ilmenyma BAC P® ot 30.07.2013 N 58 "O HexoTopbIX BOMNpocax,

BO3HHKAIOIIKX B CYAEOHOMN MTpaKTHKe NMPH PACCMOTPEHHH apOHUTPaXKHBIMH CynaMH Jen
06 ocriapyBaHHM HOPMAaTHBHEIX PAaBOBBIX aKTOB"

Bopucos I'. A. «Teopus rocynapctsa u npapa: yue6uui». Benropon: Usn-so benl'V,
2007. - 292c.

10.«T"ocynapcTBo 1 npasoy, 2009, Ne8. Ctates «KoanuxallMOHHBIE aKTEI, HX ceLH(HKa

H 3HaA4YCHHE B CHCTEME MIpaBaj;.
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640c.
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14.Crapunos 0. H. «Kypc obwero agmuHuctpatuBHoro mnpasa» B 3 1. T. IL:
IlocynmapcTBeHHas cnyx0Oa. YnpaBneHdeckue HeiicTBHA. IIpaBoBBIE aKThl YIIpaBICHHS.
AamuHKcTpaTHBHaA roctHuMa. — M.: MaparensctBo HOPMA (M3patensckas rpynna

~ HOPMA—WH®PA + M), 2002. — 600 c.
( 15.«CocynapcTio M npasoy, 2009, Ne8 Ct-s «KoaubukanuoHHBIE aKThl, UX CleLHHKa H

3HaveHHe B cHcTeMe npasay. C1p.6






image3.emf
Мисоченко.PDF


���������.PDF
Tema: «IIpobnembl BO3MEIIEHHS  Bpeda, NPUYUHEHHOTO  HE3aKOHHBIMHU

JNEUCTBUSMH OPraHOB TOCYJAPCTBEHHOM BIACTH»





2

OI'JIABJIEHUE

BBEIIEHUE. ... 3

I'maBa 1. OBIIAA XAPAKTEPUCTUKA BPEJA, IMTPUUYMHEHHOI'O
HE3AKOHHBIMM  JEHUCTBUIMH OPIAHOB TI'OCYJAPCTBEHHOU

BITACTH. ..o e 6
1.1. IlonsiTHE, CYIIHOCTD, YCIOBUS U1 OCHOBAaHUSI BOZHUKHOBEHHS 0053aTEIBCTB U3
1002 1503 (511 62 107011 : 6
1.2. CyOBeKTHI 00s3aTEIIbCTBA BCICACTBUE MPUIUHEHUS BPEHQ. . .vnreenrennnsn... 13

I'masa 2. MEXAHHU3M PEAJIM3ALIMM TPAXJIAHCKO-TIPABOBOU
OTBETCTBEHHOCTU 3A BPEJI, IIPUYMHEHHBIM HE3AKOHHBIMU
JIEMCTBUSMU OPTAHOB 'OCYJAPCTBEHHOM BJIACTH. ................. 16
2.1. OcobeHHOCTH BO3MEIICHHS YOBITKOB MPU HACTYIIJICHUH OTBETCTBEHHOCTH 3a
Bpell, TNPUYMHECHHBIM HE3aKOHHBIMH JCHUCTBUSMU OpPraHOB TIOCYAapCTBEHHOU
53 E: T P 16
2.2. IlpobmeMbl TpaBOBOTO pETyIUPOBAaHWSA TpU BO3MEIICHUH BpeIa,
IPUYMHEHHOIO HE3aKOHHBIMHU JEHCTBUSMH OPraHOB I'OCYJAapCTBEHHOM BIACTH U

AN B2 1511053 17 S 21

SAKIIFOUEHUE. ... 27

CIINCOK HUCIIOJIb30OBAHHBIX UCTOYHHKOB. ..., 30





3

BBEJIEHHE

OcoOeHHOCTH YCIIOBUK W OCHOBAHMM MPUBJICYEHHUS TOCYyJapCTBA K
IpaKJaHCKO-TIPABOBOM OTBETCTBEHHOCTH MO JECIMKTHBIM 00S3aTENbCTBAM HMEIOT
BAXXHOE TEOPETUYECKOE U MPAKTHUYECKOE3HAYCHHE, TaK KaK HapyUICHHUsS MpaB U
3aKOHHBIX HHTEPECOB (PUBMYECKUX U IOPUAMYECKUX JIHMITOCYIapCTBEHHBIMU
opraHamMu, WX JOJDKHOCTHBIMU JIMIIAMHU, TPUHSITBIMA HWMH HOPMATHBHBIMH
aKTaMUBCTPEUYAETCS IOBOJIHO YaCTO.

locynapctBo, Kak o0cCOOBI CYOBEKT TpaxJAaHCKOTO TIpaBa, KOTOPBIN
SABJISIETCS ~ OJHOBPEMEHHO OpraHOM TIOJIUTHYECKOM BJIAcTU  (CYyBEpPEHOM),
HAQJICJICHHOE  TPaXJaHCKOW  IMPABOCIHOCOOHOCTBIO  HIECIUKTOCHOCOOHOCTHIO,
BBICTYTIA€T OTBETYHKOM 1o HCKaM K Ka3He, peanusyet
oO1ierocyiapcTBeHHbIe(IyOMMyHble) (QYHKIMHM 1O 3allUTe TNpaB TrpaxkiaH,
MOIJIEPYKAHUIO JIOJHKHOTO TMPABOMOPSAJIKA BrPaXTAHCKOM O0IIecTBe W (YHKIUU
Ka3HbI, 32 CUET KOTOPOU MPOMCXOAUT BO3MEIIIEHUE Bpe/ia 3aHe3aKOHHBIC IEHCTBUS
(Oe3neiicTBUE) rOCYTAPCTBEHHBIX OPTraHOB U UX JOJKHOCTHBIX JIMII.

Co3nmanue  rocynapctBoM  d(PPEKTUBHOrO  MeEXaHWU3Ma  MPaBOBOIO
peryJIMpoBaHus, MPEIyCMaTPUBAIONIEH OTBETCTBEHHOCTh 3a BpE[, MPUYMHEHHBIH
rOCyJAapCTBEHHbIMM  OpraHaMHd U JOJDKHOCTHBIMU  JIMIIAMH,  SIBIISIETCS
HEOOXOJMMBIM YCIIOBHEM CYIIECTBOBAHUS JIEMOKPATHUYECKOTO TOCYJIapCTBa.
[TpunsiTHE 3aKOHOB BIAHHOW c(pepe MOBBIIIAET aBTOPUTET TOCYIaPCTBA, BHI3BIBACT
JIOBEpHE K €ro YIMPaBICHYECKOMY ammapary, CO3JaeT TapaHTUW U MEXaHU3MBI
3alIATHl MMYIICCTBEHHBIX W JIMYHBIX HEHMYIICCTBCHHBIX IpaB W HHTEPECOB
CyOBEKTOB IPaKIaHCKOTO 000pOTa.

OOBEKTOM KypcOBOW pabOTHl SBIAIOTCS OOIIECTBEHHBIC OTHOIICHUS,
CKJIaIBIBAIOIIMECS IO TTOBOJY BO3MEIICHHs Bpeaa, MPUIMHEHHOTO HE3aKOHHBIMH
NEHCTBUSIMHM  OpPraHOB  TOCYHApCTBEHHOM  BJacTW, OpraHaMHd  MECTHOIO

CaMOYIIpaBJICHUSA, a TAKKE UX JOJKHOCTHBIMU JIMIIAMMU.
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[IpeameTrom Hactosimed pabOThl  SIBASIOTCS HOPMBI  TPaXIaHCKOTO
3aKOHOAATENBCTBA, coepIKaIlIne IIepeYEHb CyOBEKTOB JEITUKTHOTO
00513aTeNbCTBA, MOPSIOK U CIIydyan BO3MEIICHUS Bpea.

Llens KypcoBoOil paboThl 3aKIIOYACTCS B KOMIUIEKCHOM aHalu3e MpoodsieM,
BO3HHUKAIOIIMX TMPU BO3MEIICHUU BpeAa, MNPUUYMHEHHOTO  HE3aKOHHBIMU
JEUCTBUSMHU OPraHOB TOCYJaPCTBEHHOU BIIACTH, A TAKKE BBISIBIICHUE HEJOCTATKOB
MEXaHU3Ma MMPABOBOrO PETYJIUPOBAHUA.

B pamMkax naHHOI paOOoThI IpeanonaraeTcs pemTh CISAYIOMHE 3a0aun:

1. ompenenuTh NOHATHE, CYITHOCTh, YCIOBUS U OCHOBAHUS BO3HUKHOBEHUS

00s13aTeNIbCTB U3 MPUYNHEHUS BPEa,;

2. paccMOTpeTh CyOBEKTOB 00s3aTeNIbCTBA BCIIEICTBUE PUUMHEHUS BpEa,

3. U3y4UTh OCOOCHHOCTH BO3MEIIECHUS] YOBITKOB TIPH HACTYIUICHUH
OTBETCTBEHHOCTH 3a BpeJl, NPUYMHEHHBI HE3aKOHHBIMHU JACHCTBUIMU
OpPraHoOB rOCYyJIapCTBEHHOM BIIACTH;

4. mpoaHanu3WpoBaTh NPOOJEMbl  MPABOBOTO  PEryJIUPOBAHUS  MpHU
BO3MEIIEHUU BpeJla, MPUUMHEHHOTO HE3aKOHHBIMU JEHCTBUSIMU OPTaHOB
roCyJIapCTBEHHOM BJIACTH U MyTU UX PEIICHUSI.

TeopeTrdeckoi OCHOBOW JJisI HANMCAHUST KypCOBOM pPabOThl MOCITYKUIU
pabotel Takux aBTopoB Kak K.B. Kocapes, O.10. Kaypos, JI.B. Xunsman, A.U.
No6parumona, B.I1. Mo3zonun, T.I1. Byaskosa, E.A. CyxaHoB u jp.

Hopmatusnyto 0azy MCCJIEIOBAHUS COCTaBWJIN Koncrurynus
POCCI/II/Il,Fpa)KILaHCKI/Iﬁ Koznekc Poccuiickoi CDez[epauHHZ, ITocranoBnenue
IInenyma BepxoBHoro Cyma P® ot 26.01.2010 Ne 1 «O npumeHeHuu cyaaMu
IPaXKIaHCKOTO 3aKOHOAATENbCTBA, PErYyJIUPYIOLIEro OTHOILICHHUS o

00s13aTeNLCTBAM BCICACTBUC IIPUYMHCHHUA BpCda KHU3HU HWIKX 3I0POBBIO

! Koncrurynus Poccuiickoit ®enepanuu [[Ipunsata BceHapoaHsM ronocoanueM 12.12.1993 r.] (B pen.
®enepanbHOro KOHCTUTYyHHMOHHOrOo 3akoHa or 21.07.2014 Nell-®K3) // Poccuiickas razera. 1993. Nel97;
CoOpanue 3axkononatensctBa PO. — 2014. — Ne 31. — cr. 4398. ([lanee mo texcty — Koncrurymus P®D).

T paxknanckuii kogeke Poccuiickoit deneparun (dactb nepsas): Genepanbhbiii 3akoH oT 30.11.1994 NeS51-
@3 (B pen. PepepansHoro 3akoHa ot 23.052016 Ne 146-D3) // Cobpanue 3akoHonarenscrea PO. — 1994, — No32. —
cT. 3301.; 2016. — Ne22. — cr. 3094. (Janee mo texcty — [K PO).
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rpa;xnaHI/IHa»l, Vka3 Ilpesunuyma BC CCCP ot 18.05.1981 «O BO3MemieHuu
yiiepoa, MPUYUHEHHOTO rpaKJIaHUHY HE3aKOHHBIMH JIEHCTBUSAMUA
rOCYJIapCTBEHHBIX U OOIIECTBEHHBIX OpraHU3alui, a TaKXKe JOJLKHOCTHBIX JIUIL
IpU HCIOJHEHWHW HMHU CHykeOHbIX oOsi3anHOocTel» (yTB. 3akoHom CCCP or
24.06.1981) (Bmecte c¢ «lIlomokeHHeM O TIOpsAAKE BO3MEIIECHUS yiepoa,
NPUYUHEHHOTO TPaX/IaHUHY HE3aKOHHBIMM JICUCTBUSIMH OpPTaHOB JO3HAHUS,
IIPEIBAPHTEIBHOTO CIICACTBHS, IIPOKYPATYPHI H CYIa»°.

B kadecTBe METOJ0JIOTUYECKOW OCHOBBI OBUIM HCMOJb30BAaHbI TaKHE
oOllleHAyYHbIE  METOJIbl KaK aHaju3 HHCTUTYTa TPakJIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH, a TaK)Xe CHHTE3a IpPU €ro pacCMOTPEHUM U uHbIE. bbil
WCIIOJIb30BAaH YaCTHOHAYYHBIN CPAaBHUTEIHHO-TIPABOBOM METOJ TPH CpPaBHEHUU
00s3aTENILCTB ~ BCJICJICTBHE MPUYMHEHUS Bpela C  TPakIaHCKO-TPaBOBOU
OTBETCTBEHHOCTh 3@ Bpe€l, IMPUUYMHEHHBIM MpeCcTyIUieHHeM; (opMaibHO-
IOpUJIMYECKUN METOJ TPH OMNPEACIICHUH TMOHATHUM «OCHOBAaHUE TPaKJaHCKO-
MPaBOBOM OTBETCTBEHHOCTHY, «YCTIOBUS IPaKIaHCKO-TTPABOBOM
OTBETCTBEHHOCTH», «BpEI» M WHBIX TOHATUM, a TaKXKe JPyrue METOIbI,
HEO0OXOAMMbIC JJISI KOMIUIEKCHOTO PACCMOTPEHHSI BCEX BOIMPOCOB B HM3ydaeMOM
cepe.

CtpykTypa KypcoBOil pabOThl BKJIIOYaeT B ceOsl BBEIACHHUE, JIBE TIJIABHI,
oObeIUHSIONIME YeThipe Maparpada, 3aKiIIOUYeHUE W CIHCOK HCIOJb30BAHHBIX

HCTOYHHKOB.

Mocranosnenne ITnenyma BepxoBaoro Cyma P® ot 26.01.2010 Ne 1 «O mnpuMeHeHWH CyaamMu
TPaXIaHCKOTO 3aKOHOJATENbCTBA, PEryJIHPYIOIIEr0 OTHOIICHHS 10 0053aTelbCTBaM BCIEICTBUE MPUYHHECHUS
Bpela KM3HHM MK 3M0POBbI0 TpakaanuHay // Poccuiickas rasera. — 2010. — Ne 24.(Jlanee mo texkcry — IIIT BC PO
0126.01.2010 Ne 1)

yka3 Ilpesumnyma BC CCCP or 18.05.1981 «O Bo3MmelleHun yiep6a, NPUUMHEHHOTO IPAXIAHUHY
HE3aKOHHBIMHU JIEHCTBUSMHU I'OCYJAAPCTBEHHBIX M OOIIECTBEHHBIX OpraHM3alMid, a TAaK)Ke JOJDKHOCTHBIX JIMI[ NPH
WCIIOJIHEHUHM MMU CITy)KeOHbIX oOsi3anHOcTei» (yrB. 3akoHoM CCCP ot 24.06.1981) (BMecte ¢ «Ilonoxxennem o
HOpSJKE BO3MELICHUS YyiiepOa, NMPUYNHEHHOTO T'paKIaHWHY HE3aKOHHBIMU JICHCTBUSIMUA OPraHOB JIO3HAHUS,
Npe/IBapUTEIBHOTO CIEJICTBHUS, IPOKYypaTypsl U cyna» // Benomoctn BC CCCP. — 1981, — Ne 21. —cr. 741.
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I'maBa 1. OBILIAST XAPAKTEPUCTUKA BPEJIA, IPUMMHEHHOI'O
HE3AKOHHBIMMU JIEUCTBUAMM OPTAHOB I'OCYJIAPCTBEHHOI
BJIACTHU

1.1. TlousTHe, CyITHOCTD, YCIOBHS U OCHOBAHUSI BOSHUKHOBEHUS 0053aTENHCTB

N3 IIPUYNHCHHUA BpCaa

NHCTUTYT rpakIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH 3a BpPEJl, TPUUNHEHHBIN
[IPECTYIUICHUEM  SIBIIIETCA  JIOCTATOYHO CIOPHBIM  IIPABOBBIM  HWHCTUTYTOM,
ITOCKOJIBKY B HaYKE I'PAKIAaHCKOTO MPaBa 0 CUX ITOP HET €ANHOIO MHEHHS HACYET
TOr0, 4TO CJIEAYyEeT MOHUMATh I0J TPaXIAaHCKO-IIPABOBOM OTBETCTBEHHOCTHIO M
00s3aTeIbCTBAMU  BCJICJICTBUE TPUYUHEHHS Bpela, a TaKKe BO3HUKHOBEHMS
OCHOBAHUU U YCJIOBUH, ONPENEIICHHUS UX COCTABISIOMINX SJIEMEHTOB U T.II.

['paxx1aHCKO-TIPAaBOBYIO OTBETCTBEHHOCTh CJEAYyeT MOHUMATh Kak (popmy
rOCyIapCTBEHHOTO MPUHYKJICHUS B BHUIEC BO3JIOXKEHUS Ha MPABOHAPYIIUTEIA
JOTIOJTHUTENBHOW MMYILIECTBEHHOW OOS3aHHOCTH B MOJb3Y IMOTEPHEBLIETO WU
JVIICHUS HAPYLIUTENS NPUHALISKALNIEI0O €My [paBa 3a HapyLIEHUE UM
CyOBEKTHUBHBIX TPAXKIAHCKUX TpaB JUOO HEUCIIOJHEHUE WM HEHaJJiexaiee
VCTIOJTHEHUE o6s3aTenbeTB . T.e. CYLIHOCTb rpa)K1aHCKO-TIPaBOBOM
OTBETCTBEHHOCTH 3aKJIOYAeTCs B TOM, YTO OHA HampaBlieHa Ha oOecredyeHue
3alIUTHl TIPaB MOTEPIEBIIEr0 OT MNPUYMHEHHOTO €My MPECTYIUICHUEM Bpeaa
IIOCPEJICTBOM MPUMEHEHUS OIPEICIICHHON CAaHKUWU B OTHOLICHUW MPUYUHUTEIS
Bp€/la YIIOJIJHOMOYEHHBIMH HAa TO OPTaHAMM.

M. H. Masneuna omnpeenser, 4To 0053aTeIbCTBO, BO3HUKAIOIIEE BCICACTBUE
NPUYMHEHUS Bpeaa, npeaycMorpeHHoe rnaBoi 59 'K P® — 310 rpaxigaHcko-
paBOBOE 0053aTENBCTBO, B CHIIy KOTOPOTO MOTEPHEBIINI BOpaBe TpeOOBaTh OT
JIMIA, OTBETCTBEHHOI'O 3a MIPUYMHEHUE BPEAa, BO3MECTUTh UMYILIECTBEHHBIN BpE]

B HATypC HJIMN BO3MCECTHUTH Y6BITKI/I, a TaKKC B MNPCAYCMOTPCHHLIX 3aKOHOM

Xumsman JI.B. I'paxxnanckoe mpaso. Yacte 1: yueOHoe mocobue. — 2-¢ w3m., ¢ u3sM. U pom. —
Hogoxkyznenk: ®KOVY BIIO Kysz6acckuit uncrurytr ®CHUH Poceun, 2014. — C. 128.
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cly4yasix —  KOMIIEHCHUPOBAaTb  HEMMYUIECTBEHHbIM  (MOpajbHBIN)  Bpel,
MPUOCTAHOBUTh  WJIM  MPEKPATUTh  MPOU3BOJCTBEHHYIO  JESTEIbHOCTH
npuunHATens . AHanorndHoe mowstue naot u E.B. Andeposa n A.IT. Mockarer,
KOTOpbIE OMPENESIOT, YTO 0053aTeIbCTBOM BCJEACTBUE NMPUYMHEHHUS Bpena —
rpakJIaHCKO-TIPAaBOBOE  OTHOIIEHUE, IO KOTOPOMY TMOTEPHEBIINA  BIpaBe
TpebOBaTh OT MPUYMHMUTEINS Bpela, BIpaBe TpPeOOBATh OT MPUYMHMUTEINS Bpena
MOJHOTO BO3MEIIEHUSI Bpela, MPUYMHEHHOTO HE3aKOHHBIMH JCHCTBUSIMU
(O6e3nelicTBUEM) MPUUMHUTENS Bpeda, a JOJDKHUK OOsi3aH BO3MECTUTHh BpEll B
TOITHOM 00BeMe’.

Takum 00pa3om, CyHIHOCTh OOS3aTENbCTB BCJIEACTBUE NPUYMHEHHUS Bpena
3aKJII0YAETCS B TOM, UTO OHH SIBJISIFOTCSI OCOOBIMU MPABOOTHOIIEHUSIMH, B KOTOPBIX
MOTEpIIEeBIINI BIpaBe TpeOoBaTh BO3MEIEHHWE BpeJa B IOJHOM 00beMe,
MPUYMHUTENb Bpeda HECET KOPPECHOHAUPYIOIIYIO OO0S3aHHOCTH COBEPIIUTH TE
WM WHBIE JEUCTBHs, TpeOyemble IMOTEPIHEBIINM B paMKaxX NPUYUHEHUS €My
YOBITKOB.

CrnenyeT OTMETUTb, UTO TPAKIAHCKO-TIPABOBAsi OTBETCTBEHHOCTh HAXOIUTCS
B HEPa3pBIBHOW CBSI3U C MOHATHEM 0053aTEILCTB BCIICJCTBUE MPUUMHEHUS BPEa,
YTO SIBHO MPOCIEKHUBACTCS, MUCXOJs U3 PACCMOTPEHHBIX HAMHU TOHSITUU BBIIIE,
KOTOphble, Kak cupaBeinBo otmevaror K.B. Kocapes u O.10. KaypOB3 o0naaaroT
PSAIIOM CIEAYIOIINX MPU3HAKOB:

1. rOCYJJapCTBEHHOE TMPUHYXACHUE, KOTOpO€ TP OTBETCTBEHHOCTH
BBIPAXKAETCA B HECEHHHM MPABOHAPYIIUTENIEM JOMOJHUTEIbHBIX UMYIIECTBEHHBIX
TIOCIIEACTBHIL, IPHBOISIINX K YMEHBIICHHIO €0 HMYILECTBEHHOM cdephl’;

2. OCY’KJICHHUE MPABOHAPYIIUTES;

3. VMMYILIECTBEHHBIN XapaKTEP OTBETCTBEHHOCTH;

! paxnanckoe mpaso: yue6nuk: B 3 1. T. 2 / B.B.Be36ax, JI.A. benosa, T.B. Boradesa [u ap.]; OTB. pex.
B.I1. Mo3ounuH. — 2-¢ u3a., nepepad. u gom. — M.: IIpocmekr, 2015. — C. 867.

2 Andeposa E.B., Mockaner A.IT. OGs3aTenscTBa BeeAcTBHe nprunHenns spena. / Cepust: «[IpaBoBbie
3HaHus». / Beimyck 7. — M.: BHUU I'OYC, 2000. - C. 5.

¥ Kocapes K.B., Kaypos O.IO. I'paxuanckoe mpaso: U. 2.: yueGuoe mocobue. — HoBokysuenx: ®KOY
BIIO Kysb6acckuii uactutyt ®CHUH Poccun, 2011. — C. 256 — 257.

*OCOBEHHOCTH — IPaXIAHCKO-TIPABOBOIl  OTBETCTBEHHOCTH —NPHYMHHTEIS BpPEAd C  ICHXHUECKHM
pacctpoiictBoM (Teoperndeckue acmektsl) / Illemens T.B.; Hayu. pea.: Manankosa P.II. - M., Kemepogo:
KysbaccBy3usaar, 2005. — C. 46.
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4. BO3HUKHOBEHHE HOBOM JIOMOJHUTEIBLHONM OO0S3aHHOCTH, pPaHHEe €
CYIIECTBOBABIIEH Y TPABOHAPYIIMUTENS U T.[I.;

Tak:ke, B3aMMOCBS3b JIaHHBIX MOHATHI 00ycioBiIeHa TeM, 4To 1. 59 'K PD
Ha3BaHa «O0s3aTeNbCcTBA BCIEJACTBUE NMPUYMHEHHUS Bpela», a MepBasl K€ CTaThs
ATOM TJ1aBbl MOCBSIIECHA OOIIMM OCHOBAHUSI OTBETCTBEHHOCTH 3a MPUYMHEHHBIN
Bpen.Ilpu 3TOM 3aKoHOJATENb YJEIsSeT MOHATHIO «OTBETCTBEHHOCTH» OOJIbIIIE,
YeM «00s3aTeNIbCTBY», U3 YET0 MOXKHO CHIETIaTh BBIBOJ, 00S3aTEIbCTBO BCIIC/ICTBUC
MPUYNHEHUSA Bpena SIBIISICTCS COAEpKAHUEM rpak IaHCKO-TIPaBOBOM
OTBETCTBECHHOCTH.

OcHoBaHuEM BO3HUKHOBEHHUS 00s13aTENIbCTB U3 MPUUMHEHUS Bpeaa SIBISCTCS
caM (akT MpaBOHAPYIICHHS, KOTOPOE BhIPAXKACTCSA B JACHCTBHM WM OC3ICHCTBUU
JU11a, TPUIMHUBIIETO BpeJl CyObEKTHBHBIM MpaBaM MOTEPIEBIIETO.

['paxxnaHcko-mipaBoBasg ~ OTBETCTBEHHOCTh  3a  Bpell, IPUYMHEHHBIN
MPECTYIUICHUEM, HACTYIIAET MPU HAJIMYUH COBOKYITHOCTH ONPEECICHHBIX YCIIOBUU,
MpU ATOM YCJIOBUSIMH SIBIIIFOTCS OOIIME ISl TPAKIAHCKUX MPaBOHAPYIICHUMN
00CTOATENIbCTBA, MPU HAJTUYUU KOTOPBIX K OMPEACICHHOMY JHILy BO3MOXHO
MIPUMEHUTHh MEPbI I'PAKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH .

B Hayke rpaxaaHCKOro TMpaBa BBIACIAIOT  CICAYIOIINE  YCIIOBUS
IPakIaHCKO-TTPABOBOW TBETCTBEHHOCTH:

1. mpoTUBOINPABHOCTH MOBEJACHUS MMPABOHAPYIITUTEIS;

2. HAIM4YHUE BPEIa;

3. MpUYMHHAS  CBSI3b  MEXJY  MPOTHUBOIPABHBIM  TOBEJACHUEM U

HACTYNUBILINM BPEJIOM;

4. BUHA NMPUYUHUTEIIS Bpea.

1. [IpoTuBONPaBHOCTH MOBEACHHUS 3aHUMACT BAXHOE MECTO MpH
BO3HUKHOBEHUU 0053aTEIbCTB BCIEJACTBUEC NpUUYMHEHHUS Bpeaa. I[lockoabky
ONPEAECICHUE TMPHU3HAKOB, TMPUCYIIUX JTaHHOMY YCIOBHIO, TMO3BOJIIT HaM

OTTPAHHUYHTD €ro OT IMMPaBOMCPHOI'0O ITOBCACHMS.

Xunsman J1.B. Ykas.cou. C. 126.
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OnHyM W3 rIaBHBIX INPU3HAKOB NMPOTHUBONPABHOCTHU SIBJISIETCS COBEPLIEHUE
ONpENENECHHbIX JAelcTBUU (0€34€iCTBUSA), NPOTUBOPEYALINE YCTAHOBJICHHBIM
IIPaBOBBIM HOPMAaM M HapylIalllne CyObEeKTUBHBIE IpaXkaaHcKue npasa. Hepenko
BCTPEUAIOTCA M TaKHWE CiIy4yad, KOTJa BpeJ NPUYMHEH, HO IOBEJCHUE JUIA,
MPUYUHUBIIETO 3TOT BpEd, 3aKOH HE NPU3HAET MNPOTUBOIMpaBHbIM. K Takum
ciydasm 'K P® orHOCHT: mpuyuHEHHE Bpeaa B COCTOSHUM HEOOXOAUMOM
oboponsr (ct. 1066 'K P®) u npuumHeHue Bpena B COCTOSHUM KpailtHeu
HeoOoxoaumoctu (ct. 1067 'K P®). Takke 3aKkoH onpeesieT, YTO B BO3MEIICHUN
BpeZa MOXKET ObITh OTKa3aHO, €CJIM Bpel MPUYUHEH IO MPOChOe WU C COorjacus
MOTEPIEBILETO, a JACHCTBUS MPUUMHUTENS Bpela HE HaApYIIalOT HPABCTBEHHBIC
npuHIUnbL oomectsa (1. 3 cr. 1064 IT'K PD).

2. Hanuuue y mnoTepneBIIEro NPUYUHEHHOTO Bpela — yMaJ€HUe
MMYIIECTBEHHBIX WJIM CBSA3aHHBIX C HUMHM JIMYHBIX HEUMYIIIECTBEHHBIX IpaB (0Jar)
rpakIaHHHA WIH OPHAMYecKoro jauia’. T.e. 3TO CBOEro Poia OTPHLATEIIBHBIC
MOCJIEICTBUS JUIsl MOTEPHEBUIEr0, HACTYNAIOIIME B PE3YJIbTaT€ COBEPILICHHOIO
MPOTUB HETO MPABOHAPYILICHHUS.

Bpen  HOCcMT  uUMyIeCTBEHHBI  (MaTepUaNbHBIA) U MOPAJILHBIN
(HEMMYIIIECTBEHHBIN ) XapakTep.

NMymiecTBEHHBIM ~ Bpell —  BCSIKOE  yMaJI€HHE  CYOBEKTUBHOTO
MMYIIIECTBEHHOIO TpaBa, OXPAHSIEMOr0 3aKOHOM HWHTEpeca WM HHOTO
MMYIIIECTBEHHOTr0 0J1ara, BIEKyIllee MaTepuaibHbIe MOTEPHU Y IPETEPIIECBILETO BPET
M yObITKH Jmuma’. WHBIMH CIOBAMH OTO BCE HMYIIECCTBEHHBIE MOTEPH
noTepreBiiero. MIMyiecTBeHHbIM Bpel MOJJICKUT BO3MEUIEHUIO B HaType JH100
KOMIIEHCUPOBATHCS ICHbI'AMHU.

Ycrpanenue nociencTBU MPUUYMHEHHOTO MaTEPUAIBLHOTO Bpe/la UMEHYETCS
Bo3MellleHneM YObITKOB. [Ipu aTom, B coorBeTcTBUM C 1. 2 cT. 15 'K P®: «Ilon

y6BITKaMI/I IMOHHUMAKOTCA pacxodbl, KOTOPBIC JIMLO, YbC IIPAaBO HAPYHICHO,

! I'paxxnanckoe mpaso: yueOHuk B 3-x 4. Y.2 / Ilox pen. B.II. Kampimanckoro, H.M. KopuryHosa, B.U.
WBanoBa. — 2-¢ u3n., nepepad. u gomn. — M.: Dkemo, 2010. — C. 640

% U6parumosa A.U. ['pakmaHCKo-IPaBOBasi CyIIHOCTh M ONpENeIeHHE Bpeaa H yomTkos. // Busmec B
3aKOHE. DKOHOMUKO-topuAnueckuii xkypHai. M., 2013. Ne 5. C. 43.
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MPOU3BEIO WM JOJDKHO OYJEeT MPOU3BECTH JUIsi BOCCTAHOBJICHMSI HapyUIEHHOTO
npaBa, yTpaTa WIH MOBPEXKJIECHHUE €ro MMyIIecTBa (peanbHbId yiiepd), a Takxke
HEMOJyYEHHbIE JO0XOJbl, KOTOPHIE OSTO JHIO MOJIYYHJIO OBl TpPHU OOBIUHBIX
YCIIOBUSIX TpakIaHCKOro o00poTa, eciau Obl ero mpaBo HE ObUIO HAPYIIEHO
(ymymieHHas BBIro1a)». Y ObITKA B CBOIO OUYEPEIb COCTOAT U3 PEeabHOTO yIepba u
ynymeHHo# BbIrojibl (cT. 15 'K P®D).

MopanbHblil (HEUMYIIIECTBEHHBIN) BpeJ — HPABCTBEHHbIEC WIH (DU3HUECKUE
CTpajiaHusi, TPUYUHEHHbIC JEUCTBUAMM (O€37elCTBUEM), TOCSTAIOMIUMHU Ha
MPUHAJICKANIUE TPAXKIAHUHY OT POKICHUS WK B CUIIY 3aKOHA HEMAaTepUalibHbIE
Onara (KWU3Hb, 3J0pPOBbE, JIOCTOMHCTBO JIMYHOCTH, JI€JIOBasl pemyTaius,
HEMPUKOCHOBEHHOCTh YaCTHOW JKM3HU, JUYHAS W CEMEWHas TallHa W T.II.), WU
HapYIIAIOIIMMUA €T0 JIMYHbIE HEUMYIIECTBEHHBIC MpaBa MO0 HapyIIAIOIIUMU
MMYLIECTBEHHBIE MpaBa TpakJaHWHA. MopalbHBIA Bpel HE BO3MEIIACTCA, a
KOMIIEHCHPYETCS.

Jlist ompeneneHuss CTENEHW MOpPalbHBIX CTPaJaHUl U CYIIECTBEHHOCTH
NPUYUHEHHOTO TOCTPAJaBLIEMy JIMIy Bpela B POCCHMCKOM 3aKOHOJATENIbCTBE U
CyIeOHOM MpaKkTUKe OOBIYHO YUHUTHIBAIOTCS COCTOSIHHE 3/I0pPOBbsl OCTPAIaBIIEro,
Mepa BBIHYKICHHO TEPEKHUTHIX IYIIEBHBIX TMOTPSACEHUN M MNaTOJOTHYECKUX
M3MEHEHH B €ro JKM3HEHHBIX W MPOU3BOJICTBEHHBIX OTHOIICHHUSX, CTENEHb
peaNbHOr0 yMAaJeHUsl €ro COLMAJIBHOIO aBTOPUTETAa M MPECTUXk A, JIETOBOU
pernyTaiui, a TakKe BpEeMEHHas NPOJOJKUTEIBHOCTh U MPOU3BEIEHHBIE UM
YCWIHMSI U PAcXOibl, HEOOXOIUMBIE I BOCCTAHOBJICHUS TMEPBOHAYAIBHOTO €T0
JIYIIEBHOT'O, COIUALHOTO 1 JETOBOTO COCTOSHHS ¥ HOPMAILHOTO 00pa3a KH3HH .

['paxxnaHckoe 3aKOHOIATENBCTBO 3aKpEIUIsIET, 4yTo «Bpen, nmpuunHEHHbIN
JUYHOCTH WJIM UMYIIECTBY IpakJIaHUHA, a TaKXKe BpPeJl, IPUUMHEHHBINA UMYIIECTBY
IOPUIUYECKOTO JIUIA, MOJJIEKUT BO3MEIICHUIO B TIOJHOM OO0BEME JIMIIOM,
npuunHuBIIKM Bpea» (cr. 1064 'K P®). Onnako, B TOM ciydae, €Clid JIUIIO

JOKaXXET OTCYTCTBHUEC BHHE B €TO ,Z[CﬁCTBPIHX, TO OHO OCBO60}K,IIa€TCH OT TaKoOH

1Byzx;n<013a T.II. VunuBuayanbHOCT NOTEpHEBLIEro W MOpajibHbBIA Bpea. Monorpadus. — CIIO.:
IOpunuueckuii uentp-Ilpecc, 2005. C. 201.
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OTBETCTBEHHOCTH. 3a HCKJIIOUYEHUEM TaKHMX CIIy4aeB, KOTrJa OTBETCTBEHHOCTH
HACTyIaeT MPU OTCYTCTBUM BUHBI IPUUYUHUTENS Bpea.

3. [IpyunHHasE  CBA3b  MEXKJYy  IPOTUBONPABHBIM  IOBEJACHUEM
MIPABOHAPYIIUTENS U MPUUMHEHHBIM BPEAOM — 3TO TpsiMas OOBEKTUBHAs CBS3b
MEXJly NPOTUBOMPABHBIM MOBEICHHUEM JIMIlA, MOPOJAMBIIUM SIBJICHUE, KOTOPOE
SBJISICTCSA OJIMDKAMIIIMM 10 OTHOIICHHIO K HACTYIHBIIMM TOCIEICTBUSAM B BHJIC
MPUYUHEHHOTO Bpez[al. NMeHHO B 3aBUCHMMOCTH OT HaJIMYUs MPUYUHHOM CBSI3U
MEXAy JeUCTBUSAMU (0e31elCTBHEM) NPUYMHUTENS BpeJa W HACTYNUBIIMMU
BPEJIOHOCHBIMHU  TOCTAEJACTBUAMU JUJII CYOBEKTa JEIUKTHBIX O0053aTEIbCTB
BO3MOKHa TTOCTaHOBKA BOMIPOCa 00 ATOM OTBETCTBEHHOCTH.

[IpyunHHAs CBsI3b JOJDKHA OBITH YCTAaHOBJICHA B Ka)XJO0M KOHKPETHOM
cllydyae pacCMOTpEHHs cropa O Bo3MmelleHud Bpena. Ilpu stoM  Opems
JIOKA3bIBaHUSI €€ HAJTUYus JIEKUT Ha notepreBiieM. Cy/bl JOJKHBI YCTaHABIUBATh
MIPUYUHHYIO CBSI3b HE TOJIBKO MEXAYy BUHOBHOW MPOTUBOINPABHOM JI€ATEIBHOCTHIO,
HO ¥ MEXy pa3MepoM MPUYMHEHHOTO Bpe/ia npaBOHapymeHHeMz.

4, OmnpeneneHue CyIHOCTH BUHBI B [IUBUJIMCTUKE SIBJISIETCSL JOCTATOYHO
JUCKYCCUOHHBIM W TMPOTUBOPEYMBBIMHM, IOCKOJIbKY OHA IOHMMAETCS B JIBYX
CMBICJIaX —CYOBEKTUBHOM U OOBEKTUBHOM.

CTOpOHHUKH CYyOBEKTHBHOTO MOAXOJa TPAKTYIOT BHUHY KaK TICHXHYECKOE
OTHOUIEHHUE JINIA K coaessHHOMY. [[. B. XuibMaH cpaBeaiInBO OTMEUYAET, YTO «B
IrpaXJaHCKUX OTHOIICHUAX TaKOW MOJXOJ HE COBCEM ONpaBAaH, IMOCKOJBKY,
HaIrpuMep, HE OXBATBIBAET JCUCTBUS IOPUANYECKUX JIUI], Y KOTOPBIX HEBO3MOXKHO
YCTAHOBUTH MCUXUYECKOE OTHOIICHUE K COACSTHHOMY, XOTS aOCOIIOTHO SICHO, YTO
BUHOBHBIMU MOTYT OBITh KaK (hM3HUECKUE JINIA, TAK U IOPUTUICCKIE maray®. O.A.
Ky3nemnoBa otmedaer, 4yto «llom BHUHOW B OOBEKTMBHOM CMBICIE CIEAYET

IOHUMAaTb HCIPHUHATHC IIPABOHAPYUIUTCICM Tp€6yeMLIX MCPp TJIA HCIIOJIHCHHA

Xunsman J1.B. Yka3 cou. C.128.

2 Mosomuu B.IL. I'paxknaHcKo-IIpaBoBasi OTBETCTBEHHOCTh B CHCTEME poccuiickoro mpasa. // Xypnan
poccuiickoro mpasa. M., 2012. Ne 1(181). C. 35.

*Xunsman J1.B. Yxkasa cou. C. 128.
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obs3aTenbeTBay . T.e. B JaHHOM ciydae He0OXOJMMO OIIEHHWBAaTh HE BHYTPEHHEE
MICUXMYECKOE OTHOIIECHUE MPABOHAPYIIUTEIS K CBOEMY MPABOHAPYIICHUIO, & €T0
ITOBEJICHUE.

Takum o00pa3oMm, BHHA B TPaXKIAHCKO-TIPABOBOM CMBICIC JIO/DKHA
paccMaTpUBaThCSA HE KaK CYOBEKTUBHOE OTHOIIICHHE MPABOHAPYIIUTENIS K CBOEMY
MOBEJCHUIO, a KaK HEMPUHSATHE IPaBOHAPYIIHMTEIIEM BCEX BO3MOXKHBIX MeEp IO
MIPEIOTBPAIICHUIO HEOIArONPHUSITHBIX TOCIEACTBUN CBOETO TMOBEICHUS, KOTOPHIE
SBJISITACH HEOOXOIMMBIMH M TPEeOOBAJIUCh OT HETO B 3aBHCHMOCTH OT XapaKTepa
JIeKaIIUX Ha HeM oOsi3aHHOCTeH. M MCXO0 U3 ATOro BHHA JIMIIA JOKA3bIBAETCI TEM,
YTO TIPABOHAPYIIMTEIh HE TPEANPUHSI BCEX HEOOXOMUMBIX Mep JUIA
HEJIONYIICHUS Bpea.

Nrak, ucxo/ist M3 BCEro BHINNIECKA3aHHOTO, CIICYET CAeIaTh Pl BEIBOJOB:

1. ['paxmaHCcKO-TIpaBOBas OTBETCTBEHHOCTh — (pOpMa rocy1apCTBEHHOTO
NPUHYKACHUS B BHUJE BO3JIOKEHHS Ha  IMPABOHAPYIIUTENS JOMOJHUTEIBHON
UMYIIECTBEHHOW O0OSI3aHHOCTH B TOJIB3y TMOTEPIICBIICTO WU  JIUIIICHUS
HapyIIUTENS TPHHAMISKAIIETO €My IpaBa 3a HapyIICHHE MM CyOBEKTHBHBIX
IpaXIaHCKUX TIpaB JMOO HEHUCIOJHCHHE WM HEHaJJIeXKaIlee MCIOTHCHUE
00s3aTEILCTB.

2. 00513aTeIbCTBO, BO3HHMKAIOIIEE BCIICJICTBUE NMPUUYUHECHUS Bpela— 3TO
TpaXKIaHCKO-TIPABOBOE 00S3aTELCTBO, B CHJIY KOTOPOTO IOTEPIICBIINI BIIpaBe
TpeOOBaTh OT JHIIA, OTBETCTBEHHOIO 3a TPHYMHCHHWE Bpeaa, BO3MECTHUTH
UMYIIECTBEHHBI Bpel B HAType WIM BO3MECTHTh YOBITKH, a TakKke
KOMITCHCHPOBATh HEUMYIIICCTBEHHBIN (MOPAJIbHBIN) BPE/I.

3. OcHoBaHMEM BO3HMKHOBEHHS 0053aTEILCTB M3 NPUYMHEHHUS Bpeaa
ABJISIETCST caM (PaKT MPaBOHAPYIIEHUS, KOTOPOE BBIPAKAETCS B JEHCTBUU WIIU
0e31eiicTBIY JHIla, MPUIMHUBIIETO Bpea CYOBEKTHBHBIM ITpaBaM MOTEPIICBIIIETO.

4. T'paxmaHCKO-TIpaBOBasi OTBETCTBEHHOCTh 3a BpEd, NPUINHEHHBINA

NPECTYINICHUEM, HACTYIIACT IIPHU HAJIWYHMK COBOKYIIHOCTH CJICAYIOIIHX YCHOBHﬁl

! KysnenoBa O.A. HekoTopbie npo0OsieMbl BUHBI B Tpa<IaHCKOM npaBe // Bropoil mepmckuii koHrpecc
YUCHBIX-IOPHCTOB: MaTepHajbl MEX/IyHapOAHON HayqHO-TIpakTHueckoi koHdpepenumu. [lepms, 2011. C. 140.
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IMPOTUBOIIPABHOCTL IMOBCACHUA IMPABOHAPYHIUTCIIA, HAJIWMYKUC BpCaa; IIpUUYMHHAA
CBA3b MCXKIY IIPOTUBOIIPABHBIM IIOBECACHHUECM MW HACTYIIMBIIUM BpPCAOM;BHHA

IMPUYNHUTCIIA BpCaa.

1.2. CyOwekTsl 00s13aTeIBCTBA BCIACACTBUE IPUUNHEHUS Bpea

CyObeKTbl JIEIMKTHOTO 00s3aTenbCTBA — TMOTEPIEBIIMA H  JIHIIO,
OTBETCTBEHHOE 3a MPUYMHEHUE Bpea, Kak MPaBUJIO, HE COCTOAT B JIOTOBOPHBIX
oTHouleHusX. [lorepneBmuii, T.€. JINIIO, KOTOPOMY IPUYHUHEH BpEJ, BBICTYNAET B
TOM 0053aTelbCTBE B KA4YeCTBE KpPEAUTOpa, a JIMIO, OTBETCTBEHHOE 3a
NpUYHHEHHEBPE/Ia (Yalle BCEro caM MPHUMHUTENb), — B KAYeCTBE JODKHUKA

Cornacuo cr. 1064 'K P® rpaxkjiaHuH NpU3HAETCA MOTEPHEBLINM, E€CIU
BpeJ NPUYUHEH €ro JUYHOCTU WM UMYLIECTBY, IOPUINYECKOE JTUIO NPHU3HAETCS
TaKOBBIM, KOI'Zla BpeJ NMPUYMHEH €r0 MMYLIECTBY. TaKkKe MOTEPIEBIIMMH MOTYT
OBITh TOCYAAPCTBO, MyHUIIMNIATbHBIE 00pa30BaHUS.

B »TOM ciiyyae rocyaapCTBEHHbIE U MYHULMIIAIbHbIE 00pa30BaHMS, PAaBHO
KaK TOCYJapCTBO U €ro CyOBEKTbl, MPU3HAIOTCS MOTEPIEBIIMMHU B TOM Ciydae,
€ClIM BpeJ MNPUYMHEH HMX MMYLIECTBEHHBIM HHTEpecaM IIyTeM XHUUIICHUS,
NOBPEXKJICHNS, YHHUTOKECHUS, & TAKXKE, €CIIU BpeJl MPUUYMHEH OKpYXKaroLeh cpene
U T.JI.

B kayecTBe JOMKHUKA MOTYT BBICTYNaTh T€ K€ CYOBEKTbI, KOTOPhIE MOTYT
OBITH KPEIUTOPAMHU.

['paxxnanuH npusHaeTcss CyOBEKTOM JAEIMKTHOrO 00s3aTeIhCTBA B TOM
cllydae, €clid OH 00JIaJjaeT JIEeIMKTOCIIOCOOHOCTBIO, T.€. TO JIULO, KOTOPOE MOXKET
OTBEYATh 3a CBOM JIEWUCTBUS (IOCTYNKH) M OTHaBarb UM oT4eT.K Takum numam
OTHOCATCA COBEPIICHHOJETHUE JIMLA W JHIa, TpPU3HAHHBIE OrPAHUYEHHO

neecnocoOHble, a TakKe HECOBEPILEHHOJIETHUE, NOCTUTIINE Bo3pacTta 14-Tu jer

(ct. 21, m. 3 ct. 26, c1. 27, 1. 3 CT. 29, 263. 3 1. 1 cT. 30, c1. 1074, 1077 'K PD).

! Mpumynxuii A.M. JlenuKTHBIE 0653aTeIbCTBA KAK HHCTHTYT IPAKIAHCKOTO TPABA: TCHICHIHMH Pa3BUTHS
/I TpeHapl pa3BUTHS COBPEMEHHOTO OOIIECTBA: YMPABICHYECKHE, MPABOBbIC, KOHOMHYECKHE W COLHANbHbIC
acnextsl. Kypck, 2014. C. 227.
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K uncny HeneIMKTOCOCOOHBIX, T.€. T€X, KOTOPhIE HE CIIOCOOHBI OTBEYATh 3a
MPUYMHEHHBIA BpeJl OTHOCSITCS HECOBEPILICHHOJETHUE B Bo3pacTe 10 14-Tu ner,
HEJIEECIIOCOOHBIE, a TAKKE TAKUE JIUIA, KOTOPbIE MPUYUHUIN BPEl B COCTOSIHUU, B
KOTOPOM OHHM HE MOIJIM NTOHMMATh 3HAYEHHE CBOUX ACHUCTBHUN WM PYKOBOAUTH
umu (ct. 1073, 1076, 1078 I'K P®). B 3TOM ciydae cyOBEKTOM OTBETCTBEHHOCTH
3a MPUYMHEHHBIN BpeJ OYJET SABIATHCS HE CaM JOJDKHUK, a MHOE JIUIIO.

HOpunnueckue nuiia MOTYT OBITh MPUYUHUTESIMU Bpeaa BHE 3aBUCUMOCTH
OT TOTO SIBJISIFOTCS OHU KOMMEPUECKUMHU WJIM HEKOMMEPUYECKUMU OpTaHU3alUsIMU.

B nanHOM ciiydae JenMKTHBIE 0053aTe€IhCTBA BO3HUKAIOT B PE3yNbTaTe
NPUYMHEHUSI Bpela PaOOTHUKOM JaHHOM OpraHu3alvu MPU HUCIOJHEHUU UM
TPYJOBBIX O0sI3aHHOCTEH M OTBETCTBEHHOW 3a BO3MEIIEHUE BpeAadyIeT SBISATHCS
opraHu3aiius, B KOTopoi paboraet (hakTHUECKUN TPUUMHUATEH Bpea.

I'paxxnanckoe  3aKOHOJATENBCTBO  OMNPENENAET, UYTO  «PabOTHUKAMHU
MPU3HAIOTCS TPa)kJAaHe, BBINONHSIONME pPAa0OTy HAa OCHOBAaHUU TPYIOBOTO
JoroBopa (KOHTpakTa), a TakKe TIpakJaHe, BBIMOJHAIONIME padoTy 0
IPaXKIaHCKO-TIPAaBOBOMY JOTOBOPY, €CJIU MPU 3TOM OHU JIEUCTBOBAJIM UJIU JOJIKHBI
ObLTM JICMCTBOBATh MO 33JaHUI0 COOTBETCTBYIONIETO IOPUIWYECKOTO JUIA WIIH
rpakJIaHUHA U TI0J] €ro KOHTPOJIEM 3a O€30MacHbIM BeJieHueM padboT» (4. 1 ct. 1068
'K PD).

B cootBercTBHM ¢ 4. 2 cT. 1068 'K PD «X034iICTBEHHBIE TOBAPUIIECTBA U
MPOU3BOJICTBEHHBIE  KOOINEPAaTUBBl  BO3MEMIAIOT  BpEA, MNPUUYMHEHHBIM HX
y4aCTHUKaMU (4eHamm) npu OCYILIECTBJICHUU MOCJHEAHUMU
[PEANPUHUMATENBCKON,  MPOU3BOJCTBEHHOM  WIM  WHOM  JEATEIBHOCTU
TOBAPUILIECTBA UJIU KOOTIEPATUBAY.

[Ty6nruHo-ipaBOBBIE 00PA30BaHUS SABJSIOTCS MPUYUHUTEIISIMUA Bpeaa B TOM
cily4ae, €Clii, HallpuMep, Bpell MPUYMHEH IpakJaHUHY B PE3yJIbTaTe HE3aKOHHOTO
MPUBJICYEHUS] K YTrOJOBHOM OTBETCTBEHHOCTH, HE3aKOHHOTO HAJI0XKEHUS
aJIMUHUCTPATUBHOTO B3BICKAHUSI B BHUJIE apecTa WJIM MCHPABUTEIbHBIX pabOT U B

JIPYTUX Ciiydasix, mpeaycMoTpeHHbIX B 1. 1 ¢t. 1070 'K PO.
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Takxe nMpUUMHUTENEM Bpela MOXKET ObITh HE OJHO JIMIO, @ HECKOJBKO,
KOTOPBIX TMPUHITO HMMEHOBATh CONPUYUHUTEISIMUU TOATBEPKICHUEM HTOMY
ciyxkut nojioxkeHue 4. 1. ct. 1080 'K PD, B cOOTBETCTBUU C KOTOPOH «IMIIA,
MPUYMHUBIIKNE COBMECTHBIM BpEJl, OTBEUAIOT IMEpPE] MOTEPIEBIINM COJUTAPHO»,
T.€. BBICTYNAIOT COJIOJDKHUKAMU.

[To 3asBIIEHHIO MOTEPIIEBIIETO B €r0 MHTEPECAX CYJl BIPABE BO3JI0KUThH Ha
JUIl, COBMECTHO MPUYUHUBIIUX  BpeJ, OTBETCTBEHHOCTh B  JOJIX,
COOTBETCTBYIOIIMX CTEIEHU BUHBI KAXXJOTO MPUYUHUTENS, a PU HEBO3MOXKHOCTHU
OIPEJICIIUTh CTETICHh BUHBI — B paBHBIX 10JsX (4. 2 ¢T. 1080, . 2 c1. 082 'K PD).

Takum 00pa3om, B JICTUKTHBIX MPABOOTHOIICHUAX HEOOXOIUMO HaIU4Ue
JIBYX CTOPOH — MOTEPNEBLIETO (KpeaUuTopa) U NMpUIMHUTENS Bpeaa (HokHuka). B
KaueCTBE YKa3aHHBIX CYOBEKTOB MOTYT BBICTYNATh: IpakaaHe ((puU3ndecKue Jula),
IOpUJIMYECKUE JIMIA, a TaKXKe MyOJMYHO-TIPaBOBbIE 00pa3zoBanus — Poccuiickas
denepanus, ee CyObEKThI, MyHUIIUIIATbHBIE 00pa3oBanus. [Ipu 3TOM KaXKIblil U3
YKa3aHHBIX CYOBEKTOB OOJIAAIOT  OTJIMYUTEIBLHBIMU  OCOOCHHOCTAMH U
MpU3HAKaMH, KOTOpblE HEOOXOAMMO VYYMUTHIBATH TIPU  HEMOCPEACTBEHHOM

BO3HHMKHOBCHHNN Ipa)KHaHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH.
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I'naBa 2. MEXAHM3M PEAJIM3ALIMU I'PAXKJAHCKO-ITPABOBOI
OTBETCTBEHHOCTU 3A BPEJI, IPUYMHEHHBIN HE3AKOHHBIMU
JIEMCTBUSIMU OPTAHOB I'OCYJAPCTBEHHOM BJIACTH

2.1. OcobeHHOCTH BO3MeEIIEHUsI YOBITKOB MPU HACTYIUICHUH OTBETCTBEHHOCTH 3a
Bpel, IPUYNHEHHBIN HE3aKOHHBIMU JEUCTBUSAMH OPraHOB rOCYAApCTBEHHON

BJIaCTH

B cootBerctBumn ¢ Koncruryuueit PO, rocynapctBo J0MKHO 0OecrieunBaTh
3allTy NpaB M CBOOOJ YeEIOBEKa W Tpa)KJaHMHA KaK BBICIIYIO LIEHHOCTb.
[ToaToMy, 0€3ycliOBHO, AOHKEH ObITh ompeneieH 3GhGEKTUBHBIN MeEXaHU3M
BO3MEUIECHUA Bpe€la, MPUYMHEHHOTO TOCYJIapCTBEHHBIMU OpraHaMd M HUX
JOJKHOCTHBIMH JIULIAMU.

Cratbeit 1069 'K PD perynupyrorcs ocoObie citydau NPpUIMHEHHUS Bpe/a, a
MMEHHO BpeJ, MPUYMHEHHBIA FOCYJapCTBEHHBIMU OpPraHAMH, OpraHaMd MECTHOIO
CaMOYIIpaBJI€HUs, a TAaKXKE HMX JOJDKHOCTHBIMU JHIAMU. B COOTBETCTBUHM C
yKa3aHHOM ctarter «Bpen, NpUUMHEHHBIN TPAXKIAHVUHY WA FOPUIAYECKOMY JIMILY B
pe3ynbTaTe HE3aKOHHBIX JeWCTBHM (0€31eCTBUs) TOCYIapCTBEHHBIX OPraHOB,
OpraHOB MECTHOTO CaMOYIPABJICHHS JHUOO JTOJDKHOCTHBIX JIMII 3THX OPraHoOB, B
TOM YHCJIE€ B PE3yJIbTaT€ HM3JaHUS HE COOTBETCTBYIOLIEIO 3aKOHY WM HHOMY
paBOBOMY aKTy akTa TOCYAapCTBEHHOIO oOpraHa WM OpraHa MECTHOTO
CaMOYIIpaBJIE€HUS, TMOJUIEKUT BO3MEIIEHUIO. Bpen Bo3memaercss 3a  cyeT
COOTBETCTBEHHO Ka3Hbl Poccuiickoit ®enepanuu, KazHbl cyObekTa Poccuiickoi
denepanyu WM Ka3Hbl MyHUITUTIATLHOTO 00Pa30BaHUS.

Takke, ucxoast U3 KOHCTUTYLIMOHHOTO MPUHLHMIIA MPaBOBOr0 TOCYAApCTBA,
Bo3yarawomiero Ha Poccuiickyro  ®Dexpepanuio  005S3aHHOCTH  IIPU3HABATH,
cOOJIIOIATh M 3alllMIIATh IpaBa U CBOOO/bI YETIOBEKA U TPa)/JIaHWHA KaK BBICIIYIO
neHHoctb, Konctutymuss P® 3akpersier, uro «Kaxnpli HMMeeT MNpaBO Ha

BO3MCHICHHEC TOCYyAAapCTBOM Bp€la, MNPUYMHCHHOI'O HCE3aKOHHBLIMU I[CﬁCTBI’IHMI’I
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(v 6e37eNCTBUEM) OpraHOB TOCYJIAPCTBEHHOM BJIACTH WM MX JOJDKHOCTHBIX
auiy (ctT. 53).

Crates 16 TI'K P® 3akpemsier HOpUHUMI BO3MELIEHUS YOBITKOB,
NPUYUHEHHBIX B pE3yJibTaTe HENMPAaBOMEPHBIX NEeUCTBUM (Oe3AeCTBUSI) OpraHOB
roCyJapCTBEHHOM BJIACTH, MECTHOTO CaMOYIIPABJIEHUS U UX JIOJDKHOCTHBIX JIMII.
[Tonoxenuss crated 16 m 1069 I'K P® mnpumeHsarorcs, Kak IpaBujiIo, B
coBOKynHocTU. CTOMT OTMETHTh, 4TO cT. 1069 comepkut oOlIee OCHOBaHHE
OTBETCTBEHHOCTH.

OtpenbHBIE Cily4aW, T.€. CHEUUAIbHBIE OCHOBAHHUS OTBETCTBEHHOCTH,
conepxkarcs B c¢T. 1070 I'K PD, kotopas peryaupyer OTBETCTBEHHOCTh 3a BpEI,
MPUYMHEHHBI HE3aKOHHBIMU JEHCTBUSIMA OPTaHOB JI03HAHUSA, IPEABAPUTEIBLHOTO
CJIEJICTBHSI, IPOKYPATYPHI U Cyna. B Hell yCTaHOBJIEHO, YTO MPUYMHEHHBIA STUMHU
opraHamMu Bpe€J BO3MEIIAETCS B IMOJHOM OOBEME HE3aBUCUMO OT BHHBI
JOJDKHOCTHBIX JHUL. B 3TOH e cTaTbe MCUEpIBIBAIOLIE MEPEUYMCIIEHBl YCIOBHS,
IpU KOTOPBIX BpeA MOJJIEKHUT BO3MEIICHUIO: IMPU HE3aKOHHOM OCYKJEHUH,
HE3aKOHHOM TMPUBJEYEHHH K YrOJOBHOM OTBETCTBEHHOCTH, HE3aKOHHOM
IPUMEHEHUN B Ka4yeCTBE MEphl IMPECEUEHHs 3aKIIOYEHHs TMOJ CTpaxy WIN
MOJANKUCKU O HEBBIE3/E, HE3AKOHHOM HAJOXEHUU aJMUHUCTPATUBHOTO B3bICKAHUS
B BUJIC apecTa WK UCITPABUTEIBHBIX PaldOT.

C 00BEKTUBHON CTOPOHBI ACHUCTBUS WM O€3ACHCTBUS CBOASATCS K U3aHUIO
WIM HE W3JaHUI0 WIM HE HW3JaHMI0 HOPMATUBHO-TIPABOBOTO aKTa WU
HEHOPMATHUBHOTO MPaBOBOro0 akTa. HopmMaTHBHO-NPaBOBON aKT YCTaHABJIMBAET
(M3MeHsIeT, OTMEHSIET) MpaBa U 00S3aHHOCTHU JUIsl HEONPEACICHHOTO Kpyra JIHII.
HenopmaTtuBHBIN IPaBOBOM aKT — JJIs KOHKPETHOTO muna’.

[To cmbicny cratbu 1082 'K P® Bpexg moxer ObITh BO3MEUIEH OO B
HaType (MPEedOCTaBICHUEM BEIIM TOTO K€ poJa W KadyecTBa, HCIPaBICHUEM
MOBPEXJACHHOIN BEIIU U T.I.), TUOO MyTeM BO3MEHICHUS NPUYUHEHHBIX yOBITKOB
(peanpHOTO yIIepOa M ynmylleHHOM BbIrojibl). Ilpu 3TOM Bpen, NMPUYMHEHHBI B

pacCMaTpuBaCMbIX  ClIy4dasdaxX, BO3MCIIACTCA 3a CUYCT Ka3HbI Poccuiickon

! Kocapes K.B., Kaypos O.10. Yka3. Cou. C. 268.
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@enepannn.l 0BOpss 0 IpakIaHCKO-IIPABOBOM OTBETCTBEHHOCTH IOCyAapcTBa 3a
NpUYUHEHHBIE YOBITKA, HEOOXOIMMO UMETh B BHIY, YTO OHa HACTyMHaeT Npu
HaJIMYHUH OOIIMX OCHOBAHHUI OTBETCTBEHHOCTH, yCTaHOBJIEHHBIX [ 'K PO.

Kak ormeuaet B.U. Komkun « Ka3zHa BbICTynaeT MICTOYHUKOM OOECIIEUEHUS
rOCyJIapCTBEHHOTO J0JITa U BO3MEILEHHUs BpPeAa, NPUUMHEHHOTO IPAKIAHUHY WIH
IOPUIMYECKOMY JIMIly B pe3ynbTare JIeHCTBUM (0e3AeMCTBUs) rocydapCTBEHHBIX
OpPraHoB, OPraHOB MECTHOTO CaMOYIPABICHHUS JTHUOO JOKHOCTHBIX JIHI] 3TOTO
opraHa»l. B coorBerctBum co cr. 1071 I'K POB ciyyasx, korna NpUYAHEHHBIN
Bpell IOJICKUT BO3MEIICHUIO 3a cyeT KasHbl Poccuiickon Penepannu, Kas3HbI
cyowekta Poccuiickoit denepanuu Wi Ka3Hbl MyHUIMIAIBHOTO 00pa30BaHUs, OT
MMEHHU Ka3Hbl BBICTYNAIOT COOTBETCTBYIOLIME (PUHAHCOBBIE OpraHbl, €CIU 3Ta
O0s3aHHOCTh HE BO3JIO)KEHA Ha JPYrod OpraH, OPUIUYECKOE JIMLO WIH
rpakIaHUHA.

IIpu 3TOM Bpen HE MOIJIEKUT BO3MEILICHUIO, €CJIM I'PAXKIAHUH B IIpOLECCe
JIO3HAHUS, NPEIBAPUTENBHOTO CIEACTBUS WK CyJeOHOr0 pa3oupaTesibcTBa MyTeM
CaMOOTOBOpa  IPEIMATCTBOBAJ  YCTAHOBJIEHWUIO MCTUHBI M TEM  CaMbIM
CIIOoCOOCTBOBAJI COBEPIICHUIO HE3aKOHHBIX neiictBuit’.B coorBerctBuu ¢ 4.l CT.
1083 I'K P® Bpen, BOZHUKIINHI BCIEACTBUE YMBICIIA IMOTEPIIEBIIETO, BO3MELIEHUIO
He nojnexuT.OnHako, kak ykazaHo B cT. 1100 'K PO komneHcanus MOpajibHOTO
Bpella OCYIIECTBISACTCS HE3aBUCHUMO OT BUHBI INPUYMHUTENSA Bpela B Ciydasx,
KOrJa BpeJ MNPUYMHEH TPaXIAaHWHY B PE3YIbTaTE€ HE3aKOHHOIO OCYXICHUS,
HE3aKOHHOI'O IIPUBJICYEHUS K YTOJOBHOM OTBETCTBEHHOCTH, HE3aKOHHOI'O
MIPUMEHEHUS B KAYECTBE MEPBI ITPECECUEHHUS 3aKIHOUYEHHUS MO CTPAKY.

B cyneOHO#l mpakTHke HEpeIKO BO3HUKAIOT Takue Ciaydyau, KOrja JIHIIO
IIyTEM CaMOOT0BOpa, T.C. NPENOCTABJIECHUSA UM 3aBEIOMO JIOKHBIX ITOKA3aHUU C
1EeIbl0 yOeIUTh OpraHbl MPEABAPUTENBHOIO PACCIEIOBAHUS B TOM, YTO UMEHHO

UM COBEPILEHO NPECTYIVIEHUE, KOTOPOE OH B JEHCTBUTEILHOCTH HE COBEPIIA.

! Kourkns Y. B. YpaBiieHue rocyapCcTBeHHOM coGCTBEHHOCTBI0. M.: Dxemoc, 2002. — C. 277.
? I'paxcanckoe npaso: yueGuuk: B 3 T. T. 2 / B.B.Besbax, JI.A. benosa, T.B. Borauesa [u ap.]; oTB. pex.
B.I1. Mo3onuH. — 2-¢ u3n., nepepad. u gom. — M.: IIpocnekr, 2015. — C. 881.
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Taxk, Hepeqko B cy/1eOHOM MpaKkTUKe BCTpedaroTcsl Takue ciaydau.llpumepom
TOMY CIYKUT pelieHne AJNTalCKOro pailoHHOTO cyaa AdnTaiickoro kpas oT 29
ampens 2015 rona mo gemy Ne 2-210/2015, B koTopom rpaxkaanud b. oOpatwics B
Cyl MCKOM K MuHnuctepcTBy ¢duHaHcoB Poccuiickoit ®denepaiiuu, HadaJlbHUKY
OMB/JI Poccum no AunraiickoMy pailoHy AJNTaiiCKOrOo Kpas O B3bICKAHHH
KOMIIEHCAlUM ~ MOpAaJbHOrO  BpE€Ad, I[PUUYMHEHHOTO €My  HE3aKOHHBIM
IPUBJIEYCHUEM K YTrOJIOBHOM OTBETCTBEHHOCTH M HE3aKOHHBIM COIEP)KAHHUEM I10]1
ctpakeit B UBC Anratickoro OBJl. OnHako B Xoae CyJaeOHOTO 3acelaHusi ObLIO
YCTaHOBJICHO, YTO I'PAXKJIAHWH b. HAMEPEHHO HanpaBWJI IIPOLIECC PACCIICIOBAHUS
10 JIO)KHOMY IIyTH, YTO MPUBEIIO K €r0 HE3aKOHHOMY 33JI€p KaHHI0, IPEIbBICHUIO
OoOBHHEHUST M U30paHHUI0O Mepbl IpecedyeHus.B nanbHeleM cya yduThIBal
yKa3aHHOE 00CTOSTENbCTBO.

Takke, npu omnpenereHnH pa3Mepa MOPAIbHOIO BpENa, CyJ YUYHUTHIBAN U
WHIMBHUIyaJIbHbIE OCOOEHHOCTH €ro JIMYHOCTH, a UMEHHO TO, YTO IpakaaHuH b.
ObLJT HEOAHOKPATHO CyJAUMM3a COBEPIICHHE YMBIIUIEHHBIX TMPECTYINICHUH |
HEOJHOKPAaTHOE OTOBIBAHME HaKa3aHWs B MecCTax JUIIeHUs cBoOoabl. B
pe3yabTaTe OMBIT MPEObIBaHUS B TAKUX MECTax, MPUOOPETEHHbIHN IpaxaaHuHoM b.,
3HAUUTEIPHO CHW)XAET CTENEHb HEraTUBHOTO BOCHPHUATUS TE€X OTPAaHUYECHUH U
JMIIEHUH, KOTOPbIE UMEIOT MECTO B IEHUTEHIIMAPHBIX YUPEKIACHUAX.

B wutore Cyn, yuuThiBas Bce OOCTOSITENBCTBA, MPU OMPEACICHUU pa3Mepa
KOMITEHCAIIMM MOPAJIbHOTO BPEAa, a TaKKEe MHAUBUIYAbHBIX OCOOEHHOCTEH, (hakT
JUINTEJIBHOTO HE OOpalleHus: B CyJ [Js 3allMThl CBOErO HApYIICHHOI'O IpaBa,
CaMOOrOBOp B MEpPUOJ NPEIBAPUTEITBLHOTO CJEACTBUS, a Takke TpeOOBaHUs
Pa3yMHOCTH U CIPaBEIJIMBOCTH, U CYUTAET, YTO KOMIIEHCALIUS MOPAJIbHOTO Bpeaa
JOJDKHA OBITh HWXKE TmpeAcTaBieHHOW. Mubie TpeOoBanus TpaxmanuHa b.
YIOBICTBOPSIET YACTHYHO .

CrnenyeT OTMETUTH, YTO MOPSIOK BO3MEIIEHHUS yiiepOa OCYIIECTBISETCS B

cootBercTBUM ¢ YKazom IIpesunuyma BC CCCP ot 18.05.1981 «O BO3MemieHuu

1Pocl'[paBocyzu/Ie — calT cyneOHBIX pelIeHMH. OJeKTpOHHBIH  pecypc. Pexum  gocryma:
URL:https://rospravosudie.com/court-altajskij-rajonnyj-sud-altajskij-kraj-s/act-498124889/  (mara  oOparueHus
18.11.2016).
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yiepoa, MIPUYUHEHHOTO IPAKIaHUHY HE3aKOHHBIMU NENCTBUSAMU
rOCYJapCTBEHHBIX M OOILIECTBEHHBIX OpPraHU3AlMM, a TAaKK€ JTOJKHOCTHBIX JIWLL
TIPU MCTIOTHEHNH HMH CITy)KEOHBIX 00S3aHHOCTEI .

B yacTHOCTH, yKa3aHHBII HOPMATUBHBIA aKT OMPENEIISIET, YTO BOZMEIIEHUIO
MOJIJIeKaT: 3apabOTOK M JPYTrHUe TPYAOBBIE OXOMBI, SIBISIIOIIMECS OCHOBHBIM
MCTOYHUKOM CPEACTB K CYHIECTBOBAaHUIO T'PAXKJIAHMHA, KOTOPBIX OH JIMIIHICS B
pe3ynbpTaTe HE3aKOHHBIX JCUCTBUM; MIEHCUS WM TOCOOUE, BBIMJIATa KOTOPHIX ObliIa
IIPUOCTAHOBJIEHA B CBSI3HM C HE3aKOHHBIM JIMIIEHUEM CBOOObI; UMYILIECTBO (B TOM
Yyclieé JIEHbIM, [JEHEKHbIE BKJIaAbl M TMPOLEHTHl Ha HUX, OOJIUrauuu
rOCyJapCTBEHHBIX 3aiMOB W BBINABIIME HA HUX BBIMIPHIINIM, WHBIE LIEHHOCTH),
KOH(UCKOBAaHHOE WJIM OOpAIlEHHOE B JI0OXOJ TOCYAAapCTBa CyIOM JIMOO U3BITOE
OpraHaMy J03HaHUs WIHA IPEIABAPUTEIIBHOIO CIEACTBU, a TAK)KE MMYILECTBO, Ha
KOTOpPOE HAJIOXKEH apecT; WTpadbl, B3bICKAHHBIE BO UCIIOJIHEHUE MMPUTOBOpA CYAa;
CylneOHbIE M3ACPKKUA U HHBIE CYMMbI, BBIIUIAYEHHbIE TI'Pa)XIaHUHOM B CBS3U C
HE3aKOHHBIMH JICHCTBUSIMH; CYMMBI, BBIIUTAYEHHBIC T'PAKIAHUHOM HOPUINYECKOU
KOHCYJIBTALIMM 32 OKa3aHHUE IOPUINYECKON MOMOLIU. A TaKKe HHbIE OCOOEHHOCTH.

Taxum oOpa3om, Bo3MeleHHE YOBITKOB MPU HACTYIUIECHUH OTBETCTBEHHOCTH
3a Bpel, NPUYMHEHHBI HE3aKOHHBIMU JEHCTBUSIMH OpPraHOB TOCYAapCTBEHHOMU
BJacTH,  OOYCJIOBJIIEHO  CJIEAYIOUIMMH  OCOOCHHOCTSMHU: 32  JIEUCTBUSA
rOCYJapCTBEHHBIX  OpPraHOB, OPraHOB MECTHOIO  CaMOYIPAaBICHHS,U  HX
JOJDKHOCTHBIX JIMI[ OTBETCTBEHHOCTh HECET TOCYAApCTBO; BpEN, NMPUYMHEHHBIN
HE3aKOHHBIMM JIEUCTBUSIMHU YKa3aHHBIX CYOBEKTOB BO3MEILAETCS 3a CUET Ka3HbI
Poccuiickoit denepannu, kazHbl cyOnekTa Poccuiickoit denepanvyd WM Ka3HbI
MYHUILIMIIAJIBHOTO 00pa3oBaHUs, MPU 3TOMOT HWMEHH Ka3Hbl BBICTYIAIOT
COOTBETCTBYIOIIME (PMHAHCOBBIE OPTaHbI, €CIIM 3Ta 00513aHHOCTh HE BO3JI0XKEHA Ha
JIPyTO¥ OpraH, IPUANYECKOE TULO0 Wi rpaxaannHa.; ['K PO npegycmarpuBaer u

CliCouaJIbHBIC OCHOBAaHUA OTBCTCTBCHHOCTH,

Va3 Tpesuanyma BC CCCP or 18.05.1981 «O Bosmemienuu ymep6a, OPUYHHEHHOTO IPAXIAHHHY
HE3aKOHHBIMHU JIEHCTBUSMHU I'OCYJAAPCTBEHHBIX M OOIIECTBEHHBIX OpraHM3alMid, a TAaK)Ke JOJDKHOCTHBIX JIMI[ NPH
WCIIOJIHEHUH MMU CITy)eOHbIX oOsi3anHOcTei» (yTB. 3akoHoM CCCP ot 24.06.1981) (Bmecte ¢ «llonoxxenunem o
HOpsSJKEe BO3MENICHUS YyiiepOa, MPUYMHEHHOTO TPaXIaHWHY HE3aKOHHBIMH JAEHCTBUSIMM OpIaHOB JO3HAHUS,
Npe/IBapUTEIBHOTO CIEJICTBHUS, IPOKYypaTypsl U cyna» // Bexomoctn BC CCCP. — 1981, — Ne 21. —cr. 741.
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IIPEAyCMaTPUBAIOLICCOTBETCTBEHHOCTh 3a BpEJ, IPUYMHEHHBIA HE3aKOHHBIMU
JEUCTBUSMHU OPraHOB JO3HAHWsI, NPEIABAPUTEIBHOTO CIEIACTBHS, NMPOKYpPATYPBIH
Cyla U B OTOM CiIy4dae, Bpel] MOJJICKHUT BO3MEIICHUIO: IIPU HE3aKOHHOM
OCY)KICHHM, HE3aKOHHOM IIPUBJICYEHUH K YIrOJOBHOM OTBETCTBEHHOCTH,
HE3aKOHHOM IIPUMEHEHHMH B Ka4ECTBE MEPHI PECEUCHUS 3AKIIFOUEHUS MO CTPAKY
WM TOAIKMCKA O HEBBIE3[EC, HE3aKOHHOM HAJIOKCHUU aJIMUHUCTPATUBHOTO
B3bICKAHHSA B BHJE apecTa WM HCIPABUTEIbHBIX pabOT; Bpel MOXKET OBITh
BO3MEILIEH JIM0O B HATYype, JTUOO IyTEM BO3MEIICHUS TPUUUHEHHBIX YOBITKOB;BpPE
HE TIOMJIEXKUT BO3MEILICHUIO, €CIM TIPAXKIAaHUH B IIpoLeCCe JI03HAHUA,
IPEIBAPUTEIBHOIO  CIEICTBUS WM  CyAeOHOro pa3OMpaTesbecTBa — IyTEM
CaMOOI0OBOpa  IIPEIATCTBOBAJl  YCTAHOBJICHUIO MCTUHBI M TEM  CaMbIM

CIIocoOCTBOBAJI COBEPIIICHUIO HE3aAKOHHBIX JICHCTBUM.

2.2. IIpo6iemMbl TPaBOBOTO PETYIUPOBAHUS ITPU BO3MEIIIEHUH Bpea,
MIPUYUHEHHOTO HE3aKOHHBIMU JICUCTBUSIMHA OPTaHOB IOCYJIAPCTBEHHOM BIACTH U

IIyTH UX PELICHUS

OCHOBOW OTHOLIEHUM MEXIY rOCyAapCTBOM,IMYHOCTBIO U HOPUANYECKUMHU
JUUAMHU  SBISIETCA MNPUHUMI BJIACTH — IOJYMHEHHUS, IPEeLyCMaTpUBAIOIINAN
BO3MOYKHOCTh MPUMEHEHHSI MEP FOCYJapCTBEHHOTO MPHUHYKIEHUS, YTO BbI3bIBAET
HEOOXOAMMOCTh CO3JlaHud M (PYHKIMOHUPOBAHUS JEHCTBEHHOTO MEXaHHM3Ma
3aIMTHI MPAaB M 3aKOHHBIX MHTEPECOB YEJIOBEKA, IPaKIaHWHA U FOPUIHYECKHX
I

B3aumooTHomeHus: BIAacTH U CyOBEKTOB, JIMIIEHHBIX  BJIACTHBIX
MIOJIHOMOYHIA,TOJKHBI CTPOUTHCSI HA TAKUX KOHCTUTYLMOHHBIX MNPHUHIMIIAX, KakK
BEPXOBEHCTBO 3aKOHa, MPUOPUTET IpaB U cBOOOJ denoBeka. Bmecre ¢ TeMm

OTBCTCTBCHHOCTD HY6JII/I‘-IHOFO O6p330BaHI/I$I 3a HeﬁCTBHﬂ CBOUX OpPraHoB H

1 .

Barosa B.H. MecTHOe camoympaBieHle KaKk MHCTUTYT Pa3BUTHUS IPaXKAaHCKON aKTHBHOCTH HaceleHHs //
B cOopuuke: IlyOnnunas BiacTh: peajbHOCTh M IEPCIEKTUBBI COOPHUK HAYYHBIX TPYIOB (10 Marepuajiam
©)XEeroIHoH 3a04HOi Mex1yHapoIHO# Hay4HO-TIpaKTHYecKoi KoHpepennun). — Caparos, 2014. C. 116.
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JOJDKHOCTHBIX JIMI] JOJDKHA OBITh OCHOBAHA Ha NMPHUHLMIE 3AIIMTHl KaK JINYHBIX,
TaK U OOIIECTBEHHBIX HHTEPECOB .

Bce 3T0 roBopuT O HEOOXOIMMOCTHM COBEPIIEHCTBOBAHUS MEXaHU3Ma
IIPABOBOI'0 PErYJIMPOBAaHUS B JaHHOU cdepe, pa3padOTKU HOBBIX CPEACTB 3alllUThI
npaB TpaxAaH, a Takke YCTpaHEHHE NpoOJieM, BO3HUKAIONIMX TpHU
B3aMMOJCHCTBUM  OpraHaMM  BJIACTH,  BBIPA0OTKM  pEKOMEHAAIMH 1O
eIMHOO0Pa3HOMY MPUMEHEHHUIO HOPM TIpaBa.

Kak yxe Obuio ykazanHHo panHee, Konctutyuuss P® mnpenocraBiser
KaKJIOMY IIpaBO Ha BO3MELIECHUE BPEAA,IPUUNHEHHOTO HE3aKOHHBIMU JACHUCTBUSMHU
(6e3neicTBUSIM) OPTraHOB TOCYAAPCTBEHHOM BJIACTH WJIM UX JTOJBKHOCTHBIX JIMII.

Onnako HEO0XO0MMO OTMETUTD, 4TO IIPaBOBBIC HOPMBI,
pErIaMEHTHUPYIOIME  OTHOUICHUS [0  BO3MEUICHUIOBPENA, HAHECEHHOIO
BJIACTHBIMM JCMCTBUSIMH, HAXONATCS B PAa3HBIX HMCTOYHUKAX W PErYJIHPYIOT
JICIINKTHBIE OTHOIICHAS HE BCET/IA eIMHO00Pa3HO .

B cBA3M ¢ »3TUM 1pM  TNPUYMHEHWH Bpena JECUCTBUSMHM  AKTOB
rOCYJapCTBEHHBIX OPTaHOB, MOTEPNEBLIIEMY AOCTATOYHO TPYIHO 3ALIUTUTH CBOE
HapylieHHoe T1paBo. [loCKoIbKYy OTCYTCTBYeT enuHas cyjaeOHas MpakTUKa
paspelieHnss CylaMu Jel O BO3MELIEHWH Bpena TrpaxaaHaM, MPUYUHEHHOTO
HE3aKOHHBIMM JEHUCTBUSAMU I'OCYJAPCTBEHHBIX OPraHOB U UX JOJDKHOCTHBIX JIMII,
YTO TAKKE CBA3AHO C HAIMYHUEM ITOA3aKOHHBIX HOPMATHBHBIX NPABOBBIX AKTOB,
daktuuecku Onokupyromux Aeiicteue Koncrtutyuuun PO u 'K P®; npaBoBbie
npo0eibl B peryJIupoBaHUHN UCCIEAYEMBIX OTHOIICHUH.

Bonpoc pa3mepa Bo3MemieHMss Bpeda, INPUYMHEHHOIO  OpraHaMu
BJIACTH,0CTA€TCA  OTKPBHITBIM M Haubosee  akTtyanbHbIM.  HeoOxomumo
3aKOHOAATENBHOE  3aKpEIUICHHE TOpsJKa OIpENeNeHUs Takoro pasmepa,

IMOCKOJIBKY IIPpU OAHUX U TEX XKC 00CTOSITENLCTBAX U YCIOBUAX IPUUYUMHCHUSA BpCaa

! Konecunkos A.B. IIpHHLHUI JTHMHTH3AIMM [PABOBOTO PEryIHPOBAHHS MECTHOTO CAMOYIIPABJICHHS
CyOBEKTaMHU pOCCUMCKOM (enepanuy Kak 3J€MEHT INPHHIMIIA T'apMOHHW3alMM 3aKoHojaresscTBa // IIpaBoBas
MOJMTHKA U ITpaBoBast sku3Hb. 2011. Ne 4. C. 60.

2 Manaxosa M.H., Barora B.H. IIpakTuyeckas peanu3anus MEXIYHAapOAHBIX IMPABOBBIX HOPM B
9KOHOMHKE MyHUIMnanurera B Poccuiickoit ®enepaunu // A3MMyT Hay4yHBIX HCCIICJOBAHUIA: DKOHOMHKA M
ynpasnenue. 2015. Ne 2. C. 52.
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pelIeHre O €ro BO3MEIIEHUU MOKET ObITh Pa3HbIM M Ha Hall B3IV HE BCEraa
CIIPaBEIJIMBBIM.

AHanu3 JeiCTBYIOIIMX MPAaBOBBIX HOPM U CYJI€OHOMIPAKTUKN MOKA3bIBAET,
YTO OTCYTCTBYET €IMHBIM HOPMATHUBHBIMIIPABOBOM aKT, PETYIHPYIOMIUI MOPSI0K
peanu3aluy NpaBa HABO3MEIICHUE BpeAa, NPUYMHEHHOTO TOCYIapCTBEHHBIMU
OpraHaMM M OpraHaMd MECTHOTO CaMOYIIPaBJICHHS. 3aKOHOJATEIbCTBO B
paccMmaTtpuBaeMoil cepe MpOTUBOPEUNBO, (PparMEHTAPHO U PETYIUPYET HE BCE
BAJKHBIE BOIIPOCHI TAKOM OTBETCTBEHHOCTH, HAIIPUMED, pa3Mep MOPAJIBLHOIO BPEAa,
oOpallleHHe MOTEPIEBIIET0 3a BO3MEILEHUEM BpEa /10 WJIM IOCJE OCIapUBaHUS
aKTa.

Tak, WHTEpeCHBIM TMpEACTaBIsETCS MpodiieMa BO3MEIEHUS Bpeaa,
IIPUYAHEHHOTO TPa)KJaHaM BCJICICTBUE HE3aKOHHOI'O IPUBJICYEHUS] K YTOJIOBHOU
OTBETCTBEHHOCTH, a MMEHHO pa3Mep KOMIICHCAIIUM IIOHECEHHBIX TaKUM
rpaKJaHUHOM yOBITKOB M MOPaJIbHOTO Bpena. [IpuBeneM HECKOJIbKO IPUMEPOB U3
Cy1eOHOM MPaKTUKH.

Tak, 15 gnexkabps 2011 roma B Taranckuii paloOHHBIN CynI
r.MockBeioOpatuiics rpaxkaaHuH ['., KOTOpblii B 00OCHOBaHME CBOMX MCKOBBIX
TpeOOBaHMI yKa3bIBaj, YTO B OTHOIIEHUH HUCTHA OBLIO HE3aKOHHO BO30YKIEHO
yrojgoBHoe fieno 1o 4. 2 cr. 167 YK P®. IIpuroBopom KyHIieBCkOro paiioHHOIO
cyna r. MockBbl ToACY UMbl ['. ObUT OmNpaBiaH B CBSI3U C OTCYTCTBHEM B €T0
JNEUCTBUSX COCTaBa MPECTYIUICHUS, 32 HUM IPU3HAHO MPAaBO HA peabMIIMTALIUIO.
[Ipyu »>TOM wWCTEl HaXOAWICA TIOJ CTPaXEd B CBI3M C HE3aKOHHBIM
npecieoBaHueM Oosiee 5 MecseB, ObUT JIMIIEH BO3MOXKHOCTH 3alllUIIATh ceOs
CaMOCTOSITEJIbHO BCEMH JIOCTYITHBIMHU CPEICTBAMU B pAMKaX 3aKOHA.

HezakoHHOE yronoBHOE MpecieoBaHHe HCTIAa OCYLIECTBILIOCH Ooiiee 5
MECALIEB, B CBA3M C YE€M MCTEI] HMCIBITHIBAJ HPABCTBEHHbIE U (HU3UUYECKUE
cTpagaHus. B pesynprare HenmpaBOMEpHBIX JOeUCTBUM mpencraBurene MBJ]
Poccumn HapylieHbl JIMYHbIE HEMMYILIECTBEHHbIEC MpaBa U CBOOOJBI I'PaKJaHUHA,
JIOCTOMHCTBO JIMYHOCTH, MPaBO Ha JIMYHYIO HENPUKOCHOBEHHOCTh, CBOOOAY

NEPEABUIKCHUSA, BOSMOKHOCTDL ITPOAO0JIZKATh dKTUBHYTO O6IH€CTB€HHYIO H JIMYHYIO
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KW3Hb, IPUYMHEH MOpPAJIbHBIA Bped.Ha OCHOBaHMM H3J0KEHHOT0, UCTEL] IPOCHII
B3bICKaTh C OTBETYMKA KOMIICHCALIMI0O MOpaiabHOro Bpeaa B pasmepe 5000000
pyOueH.

Opnako, B XoJle CyIeOHOro 3acelaHusi, YYUTbIBasg KOHKPETHBIC
0OCTOATENBCTBA JIea, XapaKTep MPUUMHEHHBIX UCTIy HPABCTBEHHBIX CTPaJaHUH,
CyZl IPUXOJIUT K BBIBOJY, YTO pa3Mep KOMIICHCAIIMM MOPAJIbHOIO Bpela AOJIKEH
coctaBysTh Jaumib 10 000 py6. IIpu 5ToM B mJaHHOM pEIICHUU YKa3bIBACTCS, YTO
«TpU ONpPEAENIEHUH pa3Mepa KOMIIEHCAMM MOPAJIBHOIO Bpela CyJ HCXOIUT W3
IPUHIMIA CIPABEUIMBOCTH, Pa3yMHOCTH H copa3MepHocTH». Takxke cyn
OmpeeIIIeT pacxoabl Ha OorIaTy ycayr npeacrasuteis B 5 000 pyo.

Nroro xommencanus coctaBuiia 15000 py6. 3a He3akoHHOE OOBHUHEHHE B
COBEPILIECHNUN TSKKOTO IPECTYIUIEHUS, 3a KOTOPOE IPENYCMOTPEHO HaKa3aHHUE B
BUJIe 6 JIET JUIIEHUS CBOOOIbI, & TAKXKE 32 IPUMEHEHHE MEPhI PECEUEHUS B BUJIE
3aKJIFOUCHHUS 0] CTPaXy, HECMOTPSI HA MHOTOUYMCIIEHHBIE IOBOJbI O MOPAJIbHBIX U
bu3MUecKuX CTpajaHusx TpaxziaHuHa [., OCHOBaHHBIX, B TOM 4YHCIIE, Ha
ITOKA3aHMSIX CBUICTENCH .

K npumepy, 3a TONBITKY HE3aKOHHOTO TMPUBJICUEHHUS TpPaXJaHWHA K
YTOJIOBHOW OTBETCTBEHHOCTH 32 COBEpUICHUE MPECTYIUICHUS CPEAHEN TAKECTH,
HaKa3aHWE B BHUJC JIMIIEHUS CBOOOABI JO 5 JeT, TpakJAaHWH TOTYUUIT
KoMIteHcanuio B 33,3 pasa Oosbliie, yem rpaxaanu I

Tak, corjmacHo kaccanoHHOMY ormpezaeneHuto ot 11 mas 2011 r. Ne 33—
6862/2011 CanxTt-Ilerepdyprckoro cyna pemenue [lymkuackoro pailonHoro cyia
Cankrt-IletepOypra ot 17 mapra 2011 roma, corjmacHo koTopomy wucter M.
ooparuncs B Ilymkunckuii paiionssiii cyn Cankr-IletepOypra ¢ uckom o
B3bICKAHUM 3a cYeT Ka3Hbl Poccuiickont dexepannyn KOMIIEHCAIMM MOPAIBHOTO
Bpena B pasmepe 5 000 000 pyOGned, OpPUYMHEHHOTO €My HE3aKOHHBIM
IPUBJIEYEHUEM K YTOJIOBHOW OTBETCTBEHHOCTH IO YTOJIOBHOMY/IENY, HE3aKOHHBIM

NPUMEHEHUEM MeEpbl TMPECceYeHUs: B BHUJE 3aKIIOYeHHs moj crpaxy, YBJl| mo

1Pocl'[paBocyzu/Ie — caliT CcymeOHBIX peuIeHWH. ONeKTpoHHbIH pecypc. Pexum nmocryma: URL:
https://rospravosudie.com/court-taganskij-rajonnyj-sud-gorod-moskva-s/act-477721594/ (mara  oOpameHus
19.11.2016).
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<...>Cankr-IlerepOypra ObI0 BO30YXKIEHO YTOJOBHOE JE0 <...>, IO KOTOPOMY
M. Obul NpPUBJIEYEH B KAadyeCTBE OOBUHSAEMOIO B COBEPIIEHWU NPECTYIUICHUS,
npeaycMOTpeHHOro yacTthio 3 cratbu 158 YK P®, nocraHoBieHueM ciieioBaTens
CO mpu VYBJ mno <...> Cankr-lIlerepbypra ot <...> NOpOU3BOACTBO IO
YTOJOBHOMY JI€Jly B OTHOLIEHHH M. OBUIO MPEKpaIeHO HAa OCHOBAHWHU ITyHKTa 2
yactu |1 ctateu 24 YIIK P®: orcyTcTBHE B JIESTHUM COCTaBa MPECTYIICHUS; 3a M.
ObUIO TIPU3HAHO MPABO Ha peadMIMTaIMIO, TpenycMoTpeHHyto craTheil 134 YIIK
P®, pemennem Ilymkunckoro paitonHoro cyna Cankr-IlerepOypra ot 17 mapra
2011 rona TpeGoBaHus OBLIN YJOBIETBOPEHBI YACTUYHO, TTOCTAHOBIICHO B3bICKAThH
¢ MunuctepctBa punancoB Poccuiickoit denepanuu 3a cueT ka3Hbl Poccuiickoit
®enepanuu B 10163y M. IEHEKHYIO KOMIIEHCALIMIO MOPAJIBHOIO Bpela B CyMME
500 000 py6ne#t, ocraBiaeHo 0€3 MW3MEHEHHUs, KacCallMOHHBIE KaJoOBI,
KACCAIMOHHOE MPEICTABICHHE IPOKYPOPa — 63 YIOBICTBOPCHHS

Panee B ToM e TaraHckoM palilOHHOM CyJ€, 3a JBa IoJa 10 paCCMOTPEHUS
nena rpaxnannHa I. B cynme, 26 mapra 2009 roma ¢enepanbHbIM Cyabei
AntonoBoii  H.B.  (rpaxmanckoe gemo Ne  2-973-099) B mosb3y
peabmwintupoBanHoi rTpaxaanku K., kortopyto Ilpesmmmym Mocropceyna,
onpapnan no 4. 1 ¢r.303 YK P®, no 0oOBMHEHHIO B MPECTYIJIEHUH HEOOJIBIION
TSOKECTH OBLIIO B3BICKAHO 3a cueT KasHbel PO ¢ MunucrepcrBa ¢hunancoB PD 300
000 pyOGrelt, mpu 3TOM Mepa MPECEUCHUs] — 3aKIIYEHUE MO CTPaXy K JaHHOU
rpaXkJaHKe Kak K rpaXkJaHuHy ['. K Hel He HpI/IMeHSIJIaCBZ.

Takum oOpa3om, HMCXOIs U3 pealbHBIX MPUMEPOB, B3ATHIX U3 CyAEOHOM
MIPAKTUKHA, BO3HMKAET BONPOC, a CIPABEMJIMBBI JM PEUIEHUS POCCHUMCKHX CYJIIOB
IPU BOCCTAHOBJIEHWHU IPAB HE3AKOHHOT'O MPUBJIEKAEMBIX TPa)KJaH K YrOJIOBHOMU
OTBETCTBEHHOCTH?Ha Ham B3I JaHHBIE PELICHUS SBJISIIOTCS] HECTIPABEAJIMBBIMU

U HE COOTBETCTBYIOT CTEIEHH HPABCTBEHHBIX U (DU3UUECKUX CTpPaJaHUI, KOTOPbHIE

! CyneOnble pemienust — Enunas 0a3a JaHHBIX pelleHMH cynoB oOmel ropuciaukuuu Poccuiickoit
Oenepanun.  DnekTpoHHBI  pecypc. Pexxum  gocryma:  URL:  http://xn--90afdbaavObdlafy6eub5d.xn--
plai/bsr/case/37410 (nata obpamenus:19. 11. 2016).

2Cyz(e6HLIe pemienust — Enunas Ga3a JaHHBIX pemieHWd CyJqoB oOmed opucaukuuu Poccuiickoi
Qepepaunn.  DJEKTpOHHBIH  pecypc. Pewxmm  moctyma: URL:  http://xn--90afdbaavObdlafy6eub5d.xn--
plai/bsr/case/7181375 (nara obpamenus: 19.11.2016).
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UCIIBITBIBACT JIULIO, K KOTOPOMY NPHUMEHSETCS HE3aKOHHOE OCYXKICHHE, YTOJOBHOE
IIpECIEN0BAaHNE U UHBIE CIydau, npeaycMoTpenHbie ['K PO.

Nrak, ucxons, U3 BCEro BBIIMIECKA3aHHOIO, a TAKKE C YUYETOM BBIABICHHBIX
npo0JieM B U3y4aeMol cdepe, cenaTh psjl BBIBOJAOB O CIEAYIOIEM:

Bo-niepBbiX, HEOOXOAMMO OTMETHTb, UYTO HECOBEPIICHCTBO MEXaHU3Ma
IIPAaBOBOT'O PETYJIMPOBAHUS T'PAXKIAHCKO-TIPABOBOW OTBETCTBEHHOCTH ITOPOXKAAET
MHOKECTBO TIpo0OJieM, KOTOpBIE, MPEXJIE BCETO, CBSI3aHBl C BO3MEIICHHUEM
MMYLIECTBEHHOTO W MOPAJIBHOIO BpEla, U MMEHHO €ro pa3MepoM, KOTOPBIM HE
OTBEYaeT IIPUHLUIIAM CIIPABEIJIMBOCTU U COPA3MEPHOCTU IPUUUHEHHOMY BPENLY.

Bo-BTOpBIX, MBI CUMTaeM, 4YTO TPAXKIAHCKO-IIPABOBAs OTBETCTBEHHOCTH
rocyiapcTBa  JOJDKHA ~ HACTymarb3a  JI0ObIE  HE3aKOHHBbIE  JIEHWCTBUSA
IIPAaBOOXPAHUTENIBHBIX OPraHOB M MX JOJDKHOCTHBIX JIMI[, @ HE TOJBKO 3a Te
NEenCTBUs, KOTophle npeaycMoTrpensl ¢T.1070 I'K PO;

B-tpetpux, HeoOxomumo ponomHuTh cT. 1069 'K PO mnpumevanuem,
YCTaHABJIMBAIOIIUMONPEACIICHUE U MPU3HAKU JOJDKHOCTHOTO JIMIA, HA KOTOPOE
pacupoCTpaHstOTCs IETUKTHBIE 00s3aTENbCTBA.

Haxonern, ¢ menpro CIpaBeyIMBOrO M COPa3MEPHOIO BO3MEILECHUSA Bpena
NOTEpPIEBIIMM  JIMIAM, HEOO0XOJUMO B TPaXIaHCKOM  3aKOHOJATEIbCTBE
3aKPEIUTHIIONOKEHUSA, ONPEACISAIOINE MOPAIOK U pasMep BO3MEIICHUSA Bpela.
Hanpumep, 3a oquH J€Hb HaXO0XKJIECHUS B MECTax JMIIEHHUS] CBOOObI WIIM B MECTaxX
coJlep KaHMs MO/ CTpa)ked, BO3MEIATh JIMIY MOPAJIbHBIN yiliepO B pazmMepe OJHOM
TBHICSIUM pyOJIeH, yUUTHIBAsk IPU TOM MHBIE 00CTOSTENHCTBA.

B 1nienom n3nokeHHbIe NOJIOKEHNS U NMPEIJI0KEHUS MOTYT IOCITYKUTh
OCHOBOM IS NAJIbHEUIIIETO COBEPLIEHCTBOBAHUS NHCTUTYTA IPak1aHCKO-
IIPAaBOBOM  OTBETCTBEHHOCTHM 3a Bpel, IPUYMHEHHBIM TIOCYyAapCTBEHHBIMU
OpraHaMM W UX JOJDKHOCTHBIMHM JIMIAMH, COBEPLIEHCTBOBAaHUS MEXaHHU3Ma
3aIUMTBI IIPaB M 3aKOHHBIX MHTEPECOB TpaXxJAaH M IOPUAMYECKUX JIAIL B
IPABOOTHOUIEHUSIX ¢ TyOJIMYHO—TIPAaBOBBIMU 00pa3oBaHusIMU. Taxxke NoaydeHHbIE

BbBIBOAbI MOT'YT IIPHUMCHATHCA AJI PCIICHUA IIPAKTHYCCKHX BOIIPOCOB B ,HaHHOﬁ

cdepe.
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3AKJIIOYEHUE

Takum oOpa3zoM, MpoBeas KOMIUIEKCHBIM aHajlu3 WHCTUTYTAa BO3MEILECHHUS
Bpella, IPUYMHEHHOI'O0 HE3aKOHHBIMU JACHCTBUAMU OPraHOB TIOCYAapCTBEHHOU
BJIACTH, OIPEIECIUB IOHATHE, CYIIHOCTh, OCHOBAHUS M YCIOBHS BO3HUKHOBEHUS
0053aTE€NbCTB  BCJIEACTBUE IPUUMHEHUS  Bpelda, CYOBEKTOB  JIEIMKTHBIX
00s3aTeNbCTB, a TaKkKe OCOOCHHOCTH BO3MEIIEHUS Bpeaa, MNPUINHEHHOTO
HE3aKOHHBIMHM [JICUCTBUSIMH T'OCYJAPCTBEHHBIX OPraHOB, OPraHaMH MECTHOTO
CaMOYIPABJICHUsA, a TAKXKE HUX JOJDKHOCTHBIMU JIMIAMM, a TAaKXKE BBISABICHUE
npo0seM B MPaBONPUMEHHUTEIBHON MPAKTHUKE B HCCIEAyeMou cdepe, MO3BOJINIIO0
HaM MPEIJIOKUTh BO3MOXKHBIENIYTH UX PEIICHUs, a Takke CPOpMYJIUPOBATH Pl
CJIEAYIOIIUX BBIBOJIOB.

['paxxnaHcko-paBoBasi OTBETCTBEHHOCTh — (OpMa ToOCyJapCTBEHHOTO
IIPUHYKACHUSA B BUJE BO3JIOXKEHUS Ha  INPABOHAPYLUUTENSA JOIOJHUTEIBHOU
UMYIIIECTBEHHON OOSI3aHHOCTM B  IMOJIb3y MOTEPIEBIIET0 WU  JIMIICHUS
HapyluTeds NpUHAAJIEKAIIEro €My IpaBa 3a HapylleHHE MM CyOBbEeKTHBHBIX
IpaXJaHCKUX TMpaB JIMOO HEUCHOJHEHHE WIM HEHaAJeKallee HCIOJIHEHUE
00513aTEIbCTB.

OO0s13aTeNbCTBO, BO3HMKAIOIIEE BCJIEICTBUE NPUUYMHEHUS Bpena — 3TO
IpaKJaHCKO-TIPABOBOE 0053aTE€NBCTBO, B CUJIYy KOTOPOIrO MOTEPHEBIIMI BIpaBe
TpeboBaThb OT JMI[Aa, OTBETCTBEHHOIO0 3a MPUYMHEHHUE Bpeaa, BO3MECTUTH
UMYIIECTBEHHBI Bpel B HaType WIM BO3MECTUTh YOBITKH, a Takke
KOMIIEHCUPOBAaTh HEMMYIECTBEHHBIH (MopanbHbiii) Bpea. Ilpm sTOM paHHBIE
IIOHATHS HAXOIATCS B HEPA3PBIBHOW B3aMMOCBS3H, U OJTHO BBITEKAET U3 APYIoro.

OcHoBaHMEM BO3HMKHOBEHHUS 00s13aTEIbCTB U3 MPUYMHEHUS Bpea SBISETCS
caMm (haKT IPaBOHAPYIICHHS, KOTOPOE BBIPAXKAETCS B JIEUCTBUM WA O€3/1€WCTBUU
JWIa, TPUYMHUBIIETO Bpe]] CYObEKTUBHBIM ITPaBaM MOTEPIIEBIIETO.

I'paxnancko-npaBoBast ~ OTBETCTBEHHOCTb  3a  Bpel, IPUYUHECHHBIN
IIPECTYIUICHUEM, HACTYIIA€T IIPU HAJIUYUU COBOKYITHOCTH CIEAYIOIIUX YCIIOBUM:

IMPOTUBOIIPABHOCTL MOBCACHHUA IMPABOHAPYHMIUTCIIA, HAJIWMYUC BpCAad, IMPUYIUMHHAA
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CBA3b MEXAY NPOTUBONPABHBIM IIOBEACHUEM M HACTYNMBIIUM BpEIOM; BHHA
IIPUYMHUTEIS BpEa.

BenuKTHBIX MPaBOOTHOLIEHUSX HEOOXOJAMMO HAJIWMYUE JBYX CTOPOH —
noTepreBIIero (Kpeauropa) W MPUYMHHUTENS Bpena (J0JDKHUKA). B kadecTBe
yKa3aHHBIX CYOBEKTOB MOTYT BBICTYyNaTh: TpaxnaHe ((pu3nyueckue JIuIa),
IOpUMYECKUE JIMIA, a Takke MyOJMYHO-TIpaBOBble 0OpazoBaHusi — Poccuiickas
®denepanusi, ee CyObeKThl, MyHUIIUTIATIbHBIE 00Pa30BaHMSL.

Bo3menienre yOBITKOB TMpH HACTYIUIEHWHM OTBETCTBEHHOCTH 3a Bpel,
[IPUYAHEHHBIA HE3aKOHHBIMU JCHUCTBUSAMHU OPraHOB T'OCYJAapCTBEHHOM BJACTH,
OOYCJIOBJIEHO PAIOM OCOOCHHOCTSMH: 3a JEUCTBHUS T'OCYIAapCTBEHHBIX OpPraHOB,
OpPraHOB MECTHOI'O CaMOYIIPAaBJIEHUs, U UX JOJDKHOCTHBIX JIML OTBETCTBEHHOCTH
HECET rOCyapCTBO; Bpel, IPUUYMHECHHBIN HE3aKOHHBIMU JCHUCTBUAMMU YKa3aHHBIX
CcyOBEKTOB BO3MELIAETCs 3a cueT Ka3Hbl Poccuiickoii denepainu, Ka3Hbl CyObeKTa
Poccutiickoit deneparuu uim Ka3Hbl MyHUIIMIIAIEHOTO 00pa30BaHus, MPU 3TOM OT
MMEHU Ka3Hbl BBICTYMAIOT COOTBETCTBYIOLIME (DMHAHCOBBIE OpraHbl, €CIM 3Ta
00s3aHHOCTh HE BO3JIO)KEHAa Ha JpYyrod oOpraH, HOPHIWYECKOE JIMIO WIH
rpaxaannHa.; ['K PO npegycmarpuBaer W ClieUMaiIbHBIE  OCHOBAHUA
OTBETCTBEHHOCTH, ITPEAYCMATPUBAIOIIEE OTBETCTBEHHOCTD 34 BPE, IPUYNHEHHBIN
HE3aKOHHBIMM JICMCTBUSIMU OPraHOB JO3HAHUS, IPEIABAPUTEIIBHOTO CIIEICTBUS,
IPOKYpaTyphl U Cy/Aa; BPea MOXKET ObITh BO3MEIIEH JUO0 B HAType, 00 MyTemM
BO3MEILIEHHUSI TPUYMHEHHBIX YOBITKOB; BpENl HE MOJJICKHUT BO3MELIECHUIO, €CIU
rpaX<IaHuH B MPOLECCE J03HAHUS, MPEIBAPUTEIBLHOTO CIEACTBUS WM CyIeOHOTrO
pazOupaTenbCTBa MyTEM CaMOOTOBOpa MPENSITCTBOBAJI YCTAHOBICHUIO MUCTHUHBI U
TEM CaMbIM CITIOCOOCTBOBAJI COBEPIICHUIO HE3aKOHHBIX JICHCTBUM.

HecoBepiieHCTBO MexaHM3Ma MPABOBOrO PErYJIMPOBAHHS T'PaXKIAHCKO-
MPaBOBOI OTBETCTBEHHOCTH MOPOKIAET MHOMXKECTBO MPOOJIEM, KOTOpBIE, MPEXIe
BCETO, CBA3aHBl C BO3MEIICHUEM HMMYIIECTBEHHOIO M MOPAJIBHOIO Bpena, M
MMEHHO €ro pa3MepOM, KOTOpPBIA HE OTBEYAET MNPHUHIMIIAM CHPABEIIMBOCTU U
COpa3MEpPHOCTM MPUYMHEHHOMY Bpeay.B cBsi3u ¢ 3TUM cuMTaeM, 4YTO B

TPaXAAHCKOM 3aKOHOAATENBCTBE HEOOXOJUMO MPEAyCMOTPETh TMOJOKEHHUS,
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OIIpeAESIIOIIME MMOPSAOK U pa3Mep Bo3MelleHus Bpena. Hanpumep, 3a ouH 1eHb
HaXOXKJEHUS B MeCTaxX JIMIICHWs CBOOOABI WMJIM B MECTax COJAEPKAHUS TOJ
CTpa)kei, BO3MEIIATh JIMIYy MOpaJbHBIA ylIepO B pa3zMepe OJHOM ThICSYH pyOieH,
YUUTBIBas PU ATOM UHbIE OOCTOSITENBCTBA.

IIpy 3TOM HaMm MpEACTaBISIETCS BEPHBIM NPELYCMOTPETH NPUBJICYEHUE
KIPakK1TaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH IIPaBOOXPAHUTENIBHBIX OPIaHOB M MX
JOJDKHOCTHBIX JIMI] 32 JIFOObIE HE3aKOHHBIE JIESIHMS, a HE TOJIBKO 3a T€ JEHUCTBHS,

KoTopsble npeaycMoTpensl cT.1070 I'K P®;





30

CIIMCOK UCIIOJIb3OBAHHbLIX NCTOYHUKOB

HopMmatuBHbIE TpaBOBbIE aKThI

1. Koncturyuust  Poccuiickoit ~ Deneparuu [[IpuHsiTa  BCEHAPOAHBIM
rosjocoBanuem 12.12.1993 r.] (B pen. @enepaqbHOr0 KOHCTUTYLHOHHOTO 3aKOHA
or 21.07.2014 Nell1-®K3) // Poccuiickas razera. 1993. Nel97; CoOpanue
3akoHojaarenscTBa PO. — 2014. — No 31. — cT. 4398.

2. I'paxmanckuii  komekc Poccuiickoit  ®enmepanuu  (9acTb  TepBas):
®enepanbubiii 3akoH OT 30.11.1994 Ne51-®3 (B pen. denepaibHOTO 3aKOHA OT
23.052016 Ne 146-D3) // Cobpanne 3axkoHOmaTeabcTBa PD. — 1994, — No32. — cr.
3301.; 2016. — Ne22. — ct. 3094.

3. VYka3 Ilpesuguyma BC CCCP ot 18.05.1981 «O Bo3memenun yiiepoa,
MPUYMHEHHOTO TPAXKJIAHUHY HE3aKOHHBIMU JCUCTBUSIMU TOCYJApPCTBEHHBIX U
OOIIECTBEHHBIX OpPTaHMU3AIUi, a TaKKe JOJKHOCTHBIX JIUI MPU UCIIOJIHEHUH UMHU
cinykeOHbIx oOs3aHHocTei» (yTB. 3akoHoM CCCP ot 24.06.1981) (Bmecte ¢
«IlonoxxeHneM O TOpSJIKE BO3MEIIEHUs yIiepOa, MPUUYMHEHHOTO TPaKIAHUHY
HE3aKOHHBIMH JIEWCTBUSIMH OPraHOB JO3HAHUS, MPEABAPUTEILHOIO CIIEICTBUS,
npokyparypsl u cyaa» // Benomoctu BC CCCP. —1981. — No 21. — cT. 741.

4. Tlocranosnenue Ilnenyma BepxoBuoro Cymga P® ot 26.01.2010 Ne 1 «O
NPUMEHEHUU CyJaMU TPaXIaHCKOTrO  3aKOHOJATENIbCTBA, PErYJIUPYIOIIETO
OTHOIIICHHUS MO 00s3aTebCcTBAM BCJICJACTBUE MPUUYUHEHUS Bpela >KU3HU WU

3JI0POBBIO TpakaanuHay // Poccuiickas razera. — 2010. — Ne 24,

YueOHbleU31aHusg
5. Andepona E.B., Mockanerny A.Il. O0s3aTenbpcTBa BCICACTBUE MPUYUHCHUS
Bpena. // Cepusi: «IIpaBoBbie 3Hanus». / Bemmyck 7. — M.: BHUU I'OUC, 2000. 90
C
6. I'paxxmanckoe npaso: yueOHuk: B 3 1. T. 2 / B.B.be36ax, JI.A. benosa, T.B.
borauesa [u ap.]; otB. pena. B.II. Mo3onun. — 2-¢ u3n., nepepad. u gom. — M.:

[Ipocnekr, 2015. — 986 c.





31

7. I'paxxnanckoe mpaBo: yueOoHuk B 3-x 4. U.2 / Ilox pexa. B.I1. Kambimanckoro,
H.M. Kopmrynosa, B.W. MBanosa. — 2-e¢ uzxa., nepepad. u gom. — M.: Dxcemo, 2010.
— 704 c.

8. Kocapen K.B., Kaypos O.1O. I'paxnanckoe npaso: Y. 2.: yuebHOe mocooue.
— Hosoky3nenk: ®KOY BIIO Ky3z6acckuit unctutytr ®CHUH Poccun, 2011. — 288
C.

9. Xuneman J1.B. I'paxxnanckoe nmpaBo. Yacte 1: yueOHOE mocodue. — 2-¢ u3.,
c m3m. U pon. — Hosoky3neuk: ®KOY BIIO Kyz0acckuii nncturyr @CUH
Poccuu, 2014. — 256 c.

Hayunble cTaThu, MOHOTpapuu

10. barosa B.H. MectHoe camMoymnpaBiieHUE KAaK WHCTUTYT pPa3BUTHUS
TPaKJAHCKOW aKTUBHOCTH HaceneHus // B cOopuuke: IlyOnuyHasi BIacTs:
pealbHOCTh U TEPCHEKTUBHI COOPHMK HAy4YHBIX TPyAoB (M0 MaTepuagam
€KEeroJIHoM 3a0uHOM MeXayHapoIHOW Hay4dHO-TIPaKTUUECKON KOH(depeHiun). -
Caparos, 2014. 114-116. c.

11. bynskosa T.II. MaauBuayanbHOCTH IOTEPIIEBLIETO U MOPAJIbHBIN
Bpea. Monorpagus. — CII0.:FOpunnueckuii uentp-Ilpecc, 2005. — 320 c.

12. ['omoBamoBa M.H. IloHsiTue W 3HaueHHE MPE3IOMHUPOBAHUS BUHBI B
rpaKJaHCKOM TpaBe // BEeCTHMK MEPMCKOTO YHUBEPCHUTETA.IOPUIUYECKHE HAYKU.
[Tepmb, 2013. Ne 4(22). 139 — 146 c.

13. N6parumoa A.U. I'paxkaancko-TipaBoBasi CyITHOCTh M OIpeIeSICHNE
Bpella U yOBITKOB. // bu3Hec B 3akoHE. DKOHOMHUKO-IOPUIANYECKUN XKypHal1. M.,
2013. Ne 5.40—-45 c.

14, Konecnukos A.B. [TpuHMn JMMUTHU3ALNAN MIPaBOBOIO
peryJMpoBaHUU MECTHOT'O CaMOYIIPABJICHUSI CYObEKTaMH POCCUMCKOHN (enepanuu
KaK 3JIEMEHT MPUHIMIA TapMOHU3ALMU 3aKoHoAaTebCcTBa // [IpaBoBasi moauTHKa
1 npaBoBasi xxu3Hb. 2011. Ne 4. 56-61 c.

15. Komkun M.B. Ynpaienue rocy1apcTBeHHOM COOCTBEHHOCThIO. M.:

Dkcemoc, 2002. — 664 c.





32

16. KysnenoBa O.A. Hekotopsie npo6iieMbl BUHBI B TPaXKIaHCKOM IMpPaBe
// BTOpo#l mepMCKUl KOHTpEcC YYEHBIX-IOPHCTOB: MaTE€pUabl MEXKIYHAPOTHON
Hay4YHO-TIpaKkTu4eckor koHpepenuuu. [lepmp, 2011. 140 — 141 c.

17, Manaxosa M.H., barosa B.H. Ilpaktuueckas peanuszamnus
MEKIyHApPOIHBIX IPABOBBIX HOPM B 3KOHOMHUKE MyHHIMnaaurera B Poccuiickon
®denepanuu // A3UMYT HayYHBIX UCCIIEIOBAHUN: SKOHOMUKA U yrpaieHue. 2015.
Ne 2.50-53 c.

18. Mo3zomun B.I1. ['paxxmaHcko-paBoBasi OTBETCTBEHHOCTbh B CHCTEME
poccuiickoro npaga. // XXypHan poccuiickoro mpasa. M., 2012. Ne 1(181). 33 — 40
C.

19. OcoOeHHocTH I'PAKIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH
OPUYUHUTENS BpeJa ¢ NCUXUUYECKUM PacCTPOMCTBOM (TEOPETUUECKHE acleKThl) /
[llenens T.B.; Hayu. pen.: Manankosa P.I1. - M., KemepoBo: Ky3baccBy3usnar,
2005. - 156 c.

20. [Mpunynkuit  A.M. JlenukTHble o00s3aTebCTBA KaK HHCTUTYT
IPaKJAaHCKOTO MpaBa: TEHACHIMU pa3BuThs // TpeHIbl pa3BUTHS COBPEMEHHOTO

06HIGCTBaI YIIPAaBJIICHYCCKUC, IIPABOBBIC, SKOHOMHWYCCKUC U COHNAJIBHBIC ACIICKTEI.

Kypck, 2014. 224-229 c.

DIIEKTPOHHBIE PECYPCHI

21. PocllpaBocynue — caliT cyneOHBIX perieHui. DIeKTPOHHBIN pecypc.
Pexxum poctyma: URL: https://rospravosudie.com/court-altajskij-rajonnyj-sud-
altajskij-kraj-s/act-498124889/ (nara obpamienus 18.11.2016).

22. PocllIpaBocynue — calT cyneOHbIX pernieHui. DIeKTPOHHBIA pecypc.
Pexxum noctyma: URL: https://rospravosudie.com/court-taganskij-rajonnyj-sud-
gorod-moskva-s/act-477721594/ (mara obpamenus 19.11.2016).

23. Cyne6nbie pemenus — Enunas 6a3a qaHHBIX pelieHui Cy10B oOiein
ropucaukiuu Poccuiickoit @eaeparuu. DIEKTpOHHBIN pecype. Pexxum noctymna:
URL.: http://xn--90afdbaavObdlafy6eub5d.xn--plai/bsr/case/37410 (maTa
obpamenus:19. 11. 2016).





33

24. Cyne6ubie pemieHus — Enunas 6a3a gaHHBIX pelieHui cy10B oOiei
ropucaukiuu Pocculickoit @epeparuu. DIEKTpOHHBIN pecype. Pexxum mgoctymna:
URL.: http://xn--90afdbaavObdlafy6eub5d.xn--plai/bsr/case/7181375 (maTa
obpamenus: 19.11.2016).






image4.emf
Мисоченко.pdf


���������.pdf
®EJIEPAJIBHA S CITYXBA UCITOJJTHEHUS HAKA3AHWI
OEJIEPAJIBHOE KASEHHOE OBPA30OBATEJIBHOE YUYPEXIAEHUE
BBICIIEI'O ObPA3OBAHUA
«KY3BACCKMI MTHCTUTYT ®CHUH POCCHUMN»

Kadenpa yronoBHO-UCTIOJIHUTENHHOTO TIpaBa U KPUMUHOJIOTUH

Kypcosas pabdota

Mo AUCHUINIINHE YTI'OJIOBHO-UCIIOJIHUTCIIbHOC IIPpAaBO

Tema: «O0ecneuenue ImpaBa OCY>XXACHHOI'O HA JINYHYIO 0e30I1aCHOCTh »

Breimonaun: kypcant 3 xypca, 1 B3Boza
Mucouenko C.B.

PykoBoaurens: noueHt kadeapsr YUII u K,
KaHAUJAT IOPUANYECKUX HAYK, TOLEHT

Maiop BHYTpPEHHEH CITYKObI

HoBukoB Erop EBrenneBuu

JlaTa 3amuThl: « » 20 roxg

Pabota 3amuiiieHa Ha OLICHKY « »

r. HoBoky3nernk 2018





2

OI'JIABJIEHUE
BBEJIEHHUE. ..., 3

I''TABA 1. TEOPETHUKO-ITPABOBOE NCCJIEAOBAHUE ITOHATHUA ITIPABA
OCYXJAEHHBIX HA JIMYHYIO BE3OITACHOCTDH B MECTAX JIMIIEHUA
CBOBO/DL. . ... e 3)

1.1. TeopeTquCKI/Ie acHeKThl o0ecrnieueHuss 0€30IacHOCTH OCYXXIACHHBIX B MCCTaX

B10700100150% 6 0001010711 S RNUEEEE TN 5

1.2. HpaBOBOﬁ CTaTyC OCYKIACHHBIX, OT6BIBaI-OIJ_[I/IX HaKa3aHUC B MCCTaX JIMIICHUA

[6):101010)1 1 S P T 10

I'JTABA 2. ®OPMbI PEAJIM3ALINU TTPABA OCYXIAEHHBIX HA JIMYHVYIO
BE3OITACHOCTDB B MECTAX JIMIIEHUA CBOBOJBI. ...t 16

2.1. TlpaBoBoe perynupoBaHue o0ecreueHns OCyKIeHHBIX 0€30aCHOCTH B MECTaX

B107000(=)205 6003701010711 S HUUUUENNEE U 16

2.2. IlpoueccyanabHbli MOPANIOK pealnu3alMy IpaBa OCYXKICHHOTO Ha JIMYHYIO

0€30IMaCHOCTD B MECTAX JIUIIEHUS CBOOOIBI. .. v et ettt e e e e e eeeanen s 20
BAKITHOUEHUE . . . ..o e e 28
CIIMCOK HUCIIOJIB3OBAHHBIX UCTOUYHUKOB......oviieiiiaae i, 30

[MTPUJIOKEHMA





BBEJEHUE

AKTYaJIbHOCTH KYPCOBOH padoThl 00YyCIaBIMBAETCA  CIEAYIOLIUM:
OCHOBHASl 1I€JIb YTOJIOBHOTO W YTOJOBHO-HCHOJHHUTEIBHOTO 3aKOHOAATEIbCTBA
SBJISIETCSI, TPEXKJE BCETO, HCIPABICHUE OCYXICHHBIX, 3Ta IeJIb MOXET OBbITh
JIOCTUTHYTa TOJIbKO B TOM ClIy4ae, e€Cii OyAyT oOecreueHbl 0€30MacHbIe YCIOBUS
COJIEp>KaHMsI OCYXKJECHHBIX B MECTaX JIUIIECHUS CBOOO/IBI.

Bo-niepBrix, obecrieueHne 0€30MacCHOCTH OCYXKIEHHBIX SIBISETCS OJHO U3
TpeOOBaHUM peKkUMa B UCIIPABUTENBHBIX yupexaeHusx (naiee — UY) BBumgy Toro,
YTO OCYIIECTBICHHE JESATEIbHOCTH, KOTOpas HampaBlieHa Ha CO3/I1aHue
0€30MacHOCTH YCJOBUW JJIs JIMI[, JIMIIEHHBIX CBOOOJBI SIBISETCS OJHOW U3
OCHOBHBIX 00s13aHHOCTEH Y.

JleaTenbHOCTh TIO MCTIOJHCHHWIO HaKa3aHWs B BUJE JIUIICHUS CBOOOJBI
BO3MOYKHA JIMIIb B YCIOBUSX 0€30MMaCHOCTH NIEPCOHAIIA, OCYKICHHBIX YUPEIKICHHUM
YTOJIOBHO-UCIIOTHUTENbHON cucteMbl (ganee - YUC) B nenom. Hecmorps Ha
TEHJECHLIUH YKperuieHus nmpaBomnopsaka, B YUC u 3a ee npenenaMu mpoIoHKaroT
JeNCTBOBaTh (haKTOPBI, KOTOPBIE CIIOCOOHBI U3MEHUTH CUTYAIMIO B Ty WM UHYIO
ctopoHy. [Ipu ocymiecTBieHHH NPUHYKIEHUS B paMKaxX HA3HAUYEHHOTO CYAOM
HaKa3aHUs B BHJE JIMIIEHUS CBOOOJBI, TOCYJApPCTBO JIOJDKHO IPEOJ0JIEBAThH
HEraTUBHbIE TEHJACHLUHWHM Pa3BUTUA  OTHOLICHUN MEXAY  OCYXICHHBIMH,
HaIlpaBJICHHbIE HA CHI)KEHUE KPUMUHOTEHHOCTU CPEIH OCYKJIECHHBIX, TO €CTh
HE0OXO0IUMO CO37]aTh COOTBETCTBYIOIIUE YCIOBUS COAEPKAHUS OCYKICHHBIX.

Bo-BTophIx, obecnieueHne O€30MaCHOCTH OCYKICHHBIX HEOOXOIUMO s
MOBBINIEHUST A(PGEKTUBHOW CTENEHW HUCMPABICHUS I MPEAYNPEKICHUS
COBEPILIECHUS MMPECTYIUICHUMN.

B-tperbux, 0€30MacHOCTh OCYXKJICHHBIX TapaHTUpPOBaHA Kak HOpMaMu
BEJIOMCTBEHHOTO M (eAepalbHOTO 3aKOHOJATENHCTBA, TaK U 0CO00OE€ BHUMAaHHE
o0OpamarT MEXITyHAPOIHBIE TOKYMEHTHI.

O0beKTOM KypcoBoOii padoOThI SBJISIOTCS OOIIECTBEHHBIC OTHOIICHUS,
BO3HHUKAIOIIME IMpU oOOecreyeHnu Oe30MaCHOCTU OCYXKICHHBIX OTOBIBAIOIINX

HaKa3aHHUC B MCCTaXxX JIMIICHUA CBO6OIH)I.





IIpeameToM KypcoBoOii paGoThI BHICTYNAIOT HOPMbBI KaK MEXKIyHApOHOTO,
dbenepanbHOrOo, a  TaKXKe  BEIOMCTBEHHOIO  YT'OJIOBHO-UCIOJHUTEIBHOTO
3aKOHO/IATENIbCTBA, M0 BOIIpocaM obecriedeHus: 6€30MacHOCTH OCYXKIACHHBIX.

Ieab KypcoBoii padoThl 3aKJII0YAETCS B ONPE/EICHUN OCHOBHBIX MPOOJIEM
CBSI3aHHBIX C OOecreueHueM O€30MaCHOCTH OCYXKJICHHBIX B MECTaX JIUIICHUS
CBOOO/IBI.

JIist TOCTH>KEHMSI 3 TOM e HEOOXOAMMO PELIUTh CIEAYIONINE 3a0a4u:

- PaccMOTpPETh TEOPETHUYECKHM acmekT obecrneueHuss 0e30MacHOCTH
OCY’KJICHHBIX B MECTaX JIUIIEHUS CBOOO/IHI;

- TpOAHANIM3UPOBATH IMPABOBOM CTATyC OCYXIACHHBIX, OTOBIBAIOIIUX
HaKa3aHWE B MECTax JIMIIICHUSI CBOOOIbI;

- UCCJIEJOBaTh TMPABOBOE PEryJHpPOBAHHE OOCECIEUEHUS OCYKIESHHBIX
0€30MacCHOCTH B MECTaX JIUIIEHUsI CBOOO/IBI;

- ONPENENIUTh MPOLECCYANbHBIN MOPSIOK peaIM3aluyd IpaBa OCYKIECHHOIO
Ha JINYHYIO 0€30MacHOCTh B MECTAX JIMIIEHUS] CBOOO/IBI.

IMNUpHYecKylw 0a3y KypcoBoil padoThl COCTaBWJI IPOBEICHHBIN
CPaBHUTEIBHO-IIPABOBOM aHAJIN3 MEKIYHAPOIHBIX HOPMATHBHO-IPABOBBIX aKTOB.

MeTo10/10THYECKYI0 OCHOBY KYPCOBOH PadoThl COCTaBWIM METOJIbI
UHOYKUWHW, CHHTE3a, W3Y4eHUE HAy4YHON JHUTEpaTyppl W HOPMAaTHUBHBIX
UCTOYHUKOB, CIOCOOCTBOBABIIME TMOJYYCHHIO C(OPMYIUPOBAHHBIX BBIBOOB,
CBA3aHHBIX C JAaHHOM TEMOH, a TakKe MPUMEHSJIUCh YAaCTHO-HAYYHbIE METOJbI
HCTOPUKO-TIPABOBOTO, (hOPMATbHO-IOTHYECKOTO ¥ CHCTEMHOTO aHaJn3a.

TeopeTnueckoii 0CHOBOW KYpcoBOM padoThl nociyxunu: Auapeesa JILA.,
AnucumkoB B.M., Anoxuna 1O.B., bakynuna JI.B., 'pomoB M.A., UBakoB .M.,
NBanoB A.Il., Manbko A.B., Menexun A.B., Muxmun A.C., Ileperygosa A.l.,
PomamoB P.A., CaBuenko B.A., Cusbiii A.®., Tumodeen FO.10., Tokybaes 3.C.,
Tpynosa N.JI., Tymanos I'.A.

CtpykTypa KypcoBoii padoTrbl o00ycClIOBIIEHA II€bI0 M  3aJa4aMu
HCCIIEIOBAaHUSI W BKJIIOYAET B ceOsi: BBEJCHME, JIBE TJIaBbl MO JABa maparpada B

Kﬁ)KI[OfI, 3aKJIIIOYCHHEC N CIIMCOK HCIIOJIBb30BaHHBIX HCTOYHHNKOB.





I'TABA 1. TEOPETHUKO-ITPABOBOE UCCJIEJOBAHHME ITOHATHUA
INPABA OCYXIEHHBIX HA JIMYHY IO BE3OITACHOCTDB B MECTAX
JIMINEHUSA CBOBO/IbI

1.1. Teoperuyeckue acnekTbl odecreyeHns: 0€30IIACHOCTH OCYKACHHBIX B
MeCTax JIMIIEeHHUs CBOOOAbI

IIpu paccMOTpeHUM BOIPOCOB, CBSI3AHHBIX C TEOPETUUYECKUMHU ACIEKTaMH
obecrieueHUs: OE30MACHOCTU OCYXJEHHBIX K JIMIIEHUIO CBOOOJBI B TMEPBYIO
ouepeib He0OXO0IUMO ONPEACIIUTh MOHATHE 0€30MaCHOCTH B IIEJIOM.

ITonq Oe30macHOCTHIO TOHMMAETCS IIEJICHANpPABICHHAS JICSATEIBLHOCTh
TOCYJapCTBCHHBIX  OPraHOB,  COIHAJIbHBIX  WHCTUTYTOB  OOIIECTBa MO
pPEryJIUpPOBAHUIO OOIIECTBEHHBIX OTHOIICHWH, a TaKXKe COLMAIIBHBIX WHCTUTYTOB
oOiiecTBa, HEUTpalu3allid JEWCTBUN HETaTUBHBIX YCIOBUM ©  (PaKTOpPOB,
IPOTUBOPEUU, KOTOPHIE BO3ZHHUKAIOT MEXAY IpakJIaHAMU W WHBIMU JUIAMU B
LENIX 00eCeYeHNs COXPAHHOCTH KM3HH M 310POBbs YeIoBeKa’,

C mpaBoBO# TO3UIUMK 0OE30MACHOCTh HEPENKO OMPENENsIOT KaK CHUCTEMY
YCTAHOBJIEHHBIX 3aKOHAMHU IIPAaBOBBIX TApAHTUI 3allUIIEHHOCTH JUYHOCTU U
oOmiecTBa, o0ecTieUeHUST UX HOPMAJIbHON KU3HEISATSIIbHOCTH, IPaB M CBOOOI.

be3zonacHoCTh paccMaTpuBaeTcs M B KaueCTBE HEOTHEMIIEMOIO CBOMCTBA
000 CHUCTEMBI, KOTOPOE OTpakaeTcsi B TaKMX CHUCTEMHBIX NpHU3HAKaX, Kak
LETTIOCTHOCTh, OTHOCUTEJIbHAs CaMOCTOSITEIBHOCTh W YCTOWYMBOCTb. YTpaTa
OJTHOTO M3 ATHX MPHU3HAKOB BEJET K THMOETN CHUCTEMBI, a OTCI0Jla HEOOXOIUMOCTh
UX 3alIUThl OT HETATUBHOW JEATEIbHOCTH JIOJEH U pa3pylIUTEIbHbBIX PUPOIHBIX
BO3JIeHCTBHIA®,

B ropunnueckoil Hayke TMOHSTHE «OE€30MACHOCTBY) paccMaTpUBaeTCs B

pamkax Oosee KpymHOW TpoOieMbl — OOIIECTBEHHON O€30MacHOCTH, KOTopas

! I'pomoB M.A. Be3onacHOCTb TlepcOHANa M OCYKIEHHBIX YTOJOBHO-UCIOJNHUTENLHON CUCTEMBI
Mownorpadus / mog pen. M.A. I'pomos. — Pszans. — 2006. — C. 7.

2 Anoxuna 10.B. Obecredenne npaB yenoBeka B AeATEIbHOCTH OPraHOB BHYTPEHHMX JeT : Kypce
nekuuii / mox pen. }0.B. Anoxuna. — 2-u3n., nepepad. u non. — bapuayn. — 2010. — C. 74.





paccMaTpHBaeTCs KaK CHCTeMa OOIIECTBEHHBIX OTHOIICHHM, CKIAIBIBAIOIINXCS B
COOTBETCTBHHM C TPABOBHIMH M TEXHHYECKHUMH HOPMaMU MPH HCIOJIb30BAHUH
00BEKTOB M MPEIMETOB, MPEACTABIISIONINX MOBBIIIICHHYIO OMACHOCTb JJIS JIIOJICH |
oOmmiecTBa B IEJIOM, WIH TIPU HACTYIUICHMM OCOOBIX YCIOBHHA B CBS3H CO
CTUXUIHBIMU GEJICTBUSAMU TUOO0 APYTMMHU UPE3BBIYaHBIMU 0OCTOATENLCTBAMHK .

[Ipy  Ha3HAYueHWW  YTOJIOBHOTO  HAKa3aHUS  CyJIOM, TOCYAapCTBO
PYKOBOJICTBYSICH PUHIIAITAMH u HOPMAaTHBHO-ITPAaBOBBIMHU aKTaMH
MEXJTYHApPOJHOTO TIpaBa, a TaKkKe aKTaMH CaMoro TocCyJapcTBa 00s3aHa
00ecCIeuynTh COOTBETCTBYIOIIME YCJIOBHS OTOBIBAaHMS HaKa3aHUS, KOTOPHIC
oOecIieuynBarOT 0€30MAaCHOCTh OCYXKJICHHBIX B MECTax JIMIICHUS CBOOObI. JlaHHOE
NPaBO SIBJISICTCS KOHCTUTYIIMOHHBIM M HOCHT OOIIECTBEHHO-TOCYAapCTBEHHBIN
paBoOBOil XapakTep?.

Kongpamos b.II., onupadce Ha 3aKOHOAATENIBHBIC  OIPEICIICHUS,
CYIIECTBEHHO JOTOJHIET WX W TMpPHUIIET K BBIBOAY, UTO «0O€30MacHOCTh — 3TO
COCTOSIHME  3aIUIICHHOCTH  JKU3HEHHO  BaXXHBIX  HMHTEPECOB  OOBEKTOB
0e30MacHOCTH — JIMYHOCTH, OOIIecTBAa M TOCYJAapcTBa, 0O0ECIeUYnBaEMbIX
cyObekTaMu 0€30MacHOCTH OT OOIIECTBEHHO-OMACHBIX JACSHUM M WHBIX SBICHUN
COIIMATILHOTO, TEXHOTEHHOI0 HM  MPHUPOJHOTO  XapakTepa  IOCPEICTBOM
MCIIOJIBb30BAaHUS CHCTEMBI MEpP M CPECTB IPEeyCMOTPEHHBIX 3aKOHOM» .,

JKu3HeHHO BaXHBIMH HMHTEpPECAaMU JIMYHOCTHU SIBIIAETCS COBOKYITHOCTH
MOTPEOHOCTEH, YIOBICTBOPEHHUE KOTOPBHIX oOOecTedYrBaeT CYIIECTBOBAHUE U
BO3MOKHOCTH IIPOTPECCUBHOTO e¢ pa3BuTusi. OHU HaXOAAT 3aKpEIUICHHE B IIpaBax

U cBOOOMAaxX TpaklaH, MPOBO3IJIANNIEHHBIX M TapaHTUPOBAaHHBIX KoHCTUTyHHEH

Poccuiickoii ®enepaunu (nanee — Koncturynus P®)* n npyrux 3akonax.

! Menexun A.B. UpesBbluaiiHOE 3aKOHOMATENbCTBO POCCHMH: TNPAaBOBBIE, OpraHH3AIOHHEIE,
TEOpPETHUYECKUE MPOOJIEMBbI peanu3anuu : aucc. J-pa ropun. Hayk. — M: Akagemus ympasieHus MBJ]
Poccun. — 2005. — C. 76.

2 Tam xe. — C. 76.

® Konpmpamop B.Il. ObmecTenHas 6e30MacHOCTh M aJAMUHHCTPATUBHO-TPABOBBIE CPEICTBA €€
obecrieuenus / nox pen. b.I1. Konapamos. — M.: Hut-M. — 2008. — C. 6

* Koucrutymus Poccuiickoit deiepaliny : NpUHATa BCEHAPOAHOM IONOCOBaHUU 12 nexabps 1993
r. (pen. ot 21.07.2014) // Cobpanun 3axononarenscta PO, — 2014, - Ne 31. — Cr. 4398.





BrnepBble mnpeanpuHssl MNONBITKY JaTh OIpejaelieHne O0e30MacHOCTH
ocyxaeHHbIXx B MY A.Il. VMIBaHOB, KOTOpBIA NOJ 0€30IaCHOCTBIO OCYKJIEHHBIX
MOHUMAJI CUCTEMY OOIIECTBEHHBIX OTHOLIEHUN, PpEryJIupyeMbIX HOPMaMH
YTOJIOBHO-UCIIOJIHUTENBHOTO  3aKOHOAATENbCTBA W YCTAaHABIMBAEMBIE  JUIS
MPEAYNIPEKICHHS, IPECEUEHUS] U JIMKBUIALIMY, BOSHUKAONIUX Ha Teppuropun MY
MPaBOHAPYIICHU M MHBIX OOLIECTBEHHO-OMACHBIX JAESHUMN, KOTOPbIE HAPYILAIOT
YCTAHOBJICHHBIN pPEXHUM OTOBIBAHMS HaKa3aHUS U CHOCOOCTBYIOT HapYIIECHUIO
IIPaB ¥ 3aKOHHBIX MHTEPECOB OCYKICHHBIX ',

Takue npodeccopsl kak AnnucumkoB B.M. u Enanemnukos B.C. cuuTaior,
41O «o0ecreyeHne Oe30MacHOCTH OCYKJIEHHBIX — 93TO KOMIUIEKC MpPaBOBBIX,
YIPaBIEHYECKUX, ONEPATUBHO-PO3BICKHBIX, TaKTUYECKHUX, CIEUAIIBHO-
NPEBEHTUBHBIX MEPONPUATHN, HAIIPABICHHBIX HA NMPEAYNPEKICHUE BO3MOKHOMN U
YCTPAHEHUE SIBHOM OIMACHOCTH, YIrPOKAIOIIEW CIHOKOMCTBHIO, KM3HU, 3J0POBBIO,
4ecTH U JIOCTOMHCTBY JIMI], OTOBIBAIOIIMX YrOJOBHOE HAaKa3aHHE B MecTax
JIIIEHHS] CBOOOIBI»?,

B.H. YopHblii moa «IM4HONW O€30MaCHOCTBIO OCYXIACHHBIX» TMOHHMAET
rapaHTUPOBAHHYIO MEXIYHApPOIHBIM IIPABOM U POCCUHCKUM 3aKOHOJATEIHCTBOM
3aIUMILEHHOCTh JKW3HM, 370pPOBbs, HWHBIX JKU3HEHHO BAXKHBIX M COLHAAIBHO
3HAYMMBIX MHTEPECOB JIMYHOCTU OCYXKIACHHOTO OT IPUYMHEHHUSA BpPENA, a TaKXKe
[IPEAOTBPAILLEHUE OMACHOCTEHM U YIpoO3, BOZHUKAIOLIUX B IIPOLIECCE HUCIIOIHEHUS
(OTOBIBAHMSA) YTOJOBHBIX HAKA3AHUI B BHJIE JULIEHUS CBOOOIBI.

K ob6bekram 6€30macHOCTH OTHOCSTCS:

- JMYHOCTD U €€ MpaBa U CBOOOIbI;

- O0IIIECTBO U €r0 MaTepUaIbHbIE U JyXOBHbBIC IIEHHOCTH;

- TOCYJApPCTBO U €r0 KOHCTUTYLMOHHEIN CTPOIi, CyBEepEHHUTET™,

! UBanor A.I1. OGIiecTBeHHBII MOPSIZIOK U obmiecTBeHHast 6ezonmacHocth B Y / mox pen. A.IL
WBanos. — Pszanb. — 2010. — Ne 4. - C. 18-22.

2 Aaucumkos B.M. u Enanenmaukos B.C. OcobenHocTH obecriedenns 6e30MacHOCTH OCYKIEHHBIX
B UCTIPaBUTEIILHOM YUPEKACHUH : Kypc Jekuuid / mox pea. B.M. Aancumxkos. — M.: - 2008. — C. 69.

¥ Muxsun A.C. YTronoBHO-MCIIONHUTENBHOE NPaBO: y4eOHUK s By30B / mof pea. A.C. Muxiux.
—M. -2009. -C. 54.

* Tymanos I'.A. O6mecTBeHHas GE30NACHOCTh U €e 00ecIedeHHe B YKCTPEMAIBHBIX YCIOBHAX /
nop pen. I'.A. Tymanos // XKypnan «"ocynapctso u npaBo». — 2009. - Ne 8. — C. 23-28.
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K cyObexram oOecrieueHus: 6€30MacHOCTH OTHOCSITCS:

- TOCYJapCTBO, OCYILECTBIIAIONICE (PYHKUUU 4YEPE3 3aKOHOJATEIbHYIO,
UCIIOJIHUTEIBHYIO U CyJ1I€0HYIO BIACTH;

- TpaXKJaHe;

- 0OIIECTBEHHBIE ¥ MHBIE OPTaHU3allUH .

OCHOBHBIMM NPUHLIUIIAMH 0OecTieueHHs 0€30MMaCHOCTH SBISIOTCS:

- 3aKOHHOCTb;

- coOmnrofeHune 6ananca >KM3HEHHO BaXXHBIX MHTEPECOB JTUYHOCTH, OOIIeCTBa
U TOCYJIapCTBa;

- B3aUMMHasi OTBETCTBEHHOCTb JIMYHOCTH, OOIECTBA W TrOCyJapcTBa I10
oOecrieueHuto 6€30MacHOCTH;

- MHTErpalys ¢ MEXKIyHapOJAHBIMU CHCTEMAMK 6E30MacHOCTH?,

be3omacHoCTh OCYXKIEHHBIX OO€ecleunBaeTcs peaiu3alnueid KOMILIeKca
OpraHu3allMOHHBIX, TPABOBBIX U UHBIX MEP, UMEIOIINX HECKOJIbKO YPOBHEH:

- IlepBbIii ypoBeHb — OOUIErOCYIapCTBEHHBIE MEpPHI, HAIpPaBJICHHbIE Ha
yIydllleHHne  JKOHOMHMYECKOro  moyiokeHuss WY, ycnoBuit  cojepkaHus
OCYXJICHHBIX;

- Btopo#i ypoBeHb - mpencTaBiISIET MEphl OOecreueHus 0e30MacHOCTH
OCYXJCHHBIX, KOTOPbIE MPUHUMAIOTCSI HA YPOBHE PETHMOHATBHBIX OPTaHOB BJIACTH.
Onu HampaBjeHbl Ha yCTpaHEHHE HEOJIaronpusiTHRIX (PaKTOpOB, BOSHUKAIOIMIUX B
MecTax JIMIIEHUs] CBOOO/IbI;

- Tpetunii ypoBeHb — ocyuiecTBisieTcsi opranamu ymnpasienus YUC, B
YaCTHOCTH, pACHpEIETIeHUE OCYKIEHHbIX o WY, co3gaHue cnenuanbHbIX
YUPEXKIEHUN IS OTPHUIATEIBHO XapaKTEPU3YIOIIUXCS OCYXKICHHBIX, MEPEBOJ

OCY>XJICHHBIX, JJIs X Oe3omacHocTy U3 oguux Y B apyrue u T.1.;

! Tymanop I'.A. OGmecTBeHHAas G€30MACHOCTD U €€ 00ecreueHne B AKCTPEMANBHEIX YCIOBHSAX /
nop pen. I'.A. Tymanos // XKypnan «'ocynapctso u npaBo». — 2009. - Ne 8. — C. 23-28.

% Tleperynosa A.I'. Obecrieuenue 6€30MaCHOCTH , IOPAIKA UCTIONHEHHS U OTOBIBAHMS HAKA3AHUS B
ucnpaBuTenbHoM yupexnaenun / noxa pen. A.l. Ileperymosa // XypHan «YroaoBHO-UCHONTHUTENBHOE
mpaso». — 2011. - Ne 5. — C. 96-101.





- YerBepThll YpOBEHb — MEpBl NPUHHUMAEMble aaMuUHUCTpauued MUY B
OTHOILEHUU OCYKICHHBIX, YPETYJIUPOBAHHBIE HOPMAaMU YTOJIOBHOI'O U YIrOJIOBHO-
MCIIOIHUTEIBHOTO 3aKOHOJaTeNbCTBA PDL,

K mepam yroiaoBHO-MCIIOJIHUTENBHOTO XapaKkTepa OTHOCSITCS:

- IEPEBOJI OCYKJIEHHOTO B 0€30I1aCHOE MECTO;

- MEIMIIMHCKHE MEPBI, KOTOPHIE HAIIPABJIEHBI HA OXPAHY 3/10POBbS U KU3HU
OCYKJICHHBIX;

- IpaBUJIa TIOBECHHS OCYKICHHBIX?,

Taxxke mDOMUMO BBIIEYKa3aHHBIX Mep obOecrnedueHus O€30MacHOCTU
OTHOCSITCSL TaKUE€ CPEJICTBA KaK PEKUM, MPEJICTABISAIOMIUNA CO00M OmpeeeHHBIH
NOPSAIOK UCTIOJTHEHUSI U OTOBIBAHUS JIMILIEHUS CBOOOJIbI; COCTOSTHUE 3aKOHHOCTH B
NY, npucuuniavHel Cpear OCYXKJICHHBIX W COTPYAHHKOB, TNPOQUIAKTHKA
npectymieHnii. IlpakTuka TmOKa3bIBa€T, YTO MEpbl, IMPUHUMAEMBIE B LEISIX
YKPEIUIEHUsI PEXUMa, 3aKOHHOCTH W JUCUHUIUIMHBL B MY, monoxurensHO
CKa3bIBAIOTCS U HA COCTOSHUH O€30MaCHOCTH JTHYHOCTHS,

Takum o6pazom, 6€30MacHOCTh B IEJIOM OOECHEUYHBAECTCS JEATEIHLHOCTHIO
rOCY/IapCTBEHHBIX OPTraHOB, PA3IUYHBIX COLMAIBHBIX HHCTHUTYTOB OOIECTBa IO
PETYIMPOBAHUIO OOIIECTBEHHBIX OTHOIICHUH B IENSAX COXPAaHEHUS >KU3HU U
3I0pPOBbS JIIOJIEH, a Takxke CcoONoJeHne M oOecredeHre mpaBa U 3aKOHHBIX
uHTepecoB rpaxaaH. K oObekraM 0€30MmacHOCTH OTHOCHTCS JIMYHOCTH (TpaBa H
CcBOOOJIBI), OOMIECTBO (IyXOBHBIE W MaTe€pUalbHBIE IIEHHOCTH), TOCYIapCTBO
(KOHCTUTYUHOHHBIN CTPOI1).

[Ton nu4yHOW 0GE€30MACHOCTBIO OCYXKJIEHHBIX MOHUMAETCS TapaHTUPOBaHHAs
MEXIYHAPOJIHBIM IPAaBOM M POCCHUMCKUM 3aKOHOJATEIIbCTBOM 3al[MIICHHOCTh

KU3HH, 3J0POBbA, MHBIX KM3HCHHO BA’XHbBIX W COLHWAJIbHO 3HAYMMBIX HHTCPCCOB

JUYHOCTH OCYXXIACHHOIO OT IIPHUYMHCHHA BpPCAd, ada TaAKXKC IIPCAOTBPAIICHHC

! I'pomoB M.A. Be3onacHOCTb TlepcOHaNa M OCYKIEHHBIX YTOJOBHO-UCTIOJIHUTENLHON CHCTEMBI
Mownorpadus / nog pen. M.A. I'pomos. — Psizans. — 2006. — C. 11.

Z Vipanos A.Il. O6miecTBeHHBIH MOPSIOK M oOlIecTBeHHas OezomacHocTs B MY / mon pen. ATl
UBanos. — Psazanb. — 2010. — Ne 4. - C. 18-22.

® Tam xe. — C. 18-22.
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OMacHOCTEN W Yrpo3, BO3HUKAIOUIMX B TMPOIIECCE HCMOTHEHUS (OTObIBaHMS)

YTOJIOBHBIX HaKa3aHUU B BUAC JITUIIICHUA CBO6OI[BI.

1.2. IIpaBoBOii cTATYC OCYK/I€HHBIX, OTOBIBAIOIIMX HAKA3aAHUE B MeCTAX

JUIIECHUA CBOOOIBI

[ToHsATHS «IIPaBOBOE MOJOXKEHUE» U «IIPABOBOM CTATyC» B TEOPHUH MpaBa U
JIOKTPUHE  YTOJIOBHO-UCIIOJHUTEILHOTO  TIpaBa  pPacCMaTpUBAIOTCS  Kak
paBHO3Ha4yHbIe. B camom oOmieM Bujie TPaBOBOM CTaTyC OCYXKACHHBIX — 3TO
yperyJIMpOBaHHOE HOPMAaMU Pa3IMYHBIX OTpaciel MpaBa MoJ0KeHUE OCYKICHHBIX
BO BpeMsl OTOBIBAHHUS YIOJOBHOIO HAKA3AHUSL,

CyObeKTUBHOE TMPaBO OCYXJACHHOIO — 3TO MEpa IOPUIUYECKH BO3ZMOXKHOTO
MOBE/ICHMsI, TO3BOJISIONIAS  OCYXKJACHHOMY  TOJb30BAaThCA  OMpEeICHHBIMU
COLIMANIbHBIMU ~ Onaramu, oOecrieyrBaeMasi HOPUIWYECKUMHU  OO0S3aHHOCTAMHU
JOJIKHOCTHBIX JIMIl YUPEKICHUN W OPraHoB, UCTIONHSIONIUX HaKa3aHHs, APYTHUX
CyOBEKTOB  YroJIOBHO-MCTIONHUTEIBHBIX  MpaBOOTHOIIEHUH.  FOpuanueckas
0053aHHOCTh OCYXJCHHBIX — ATO Mepa IOPUAHYECKH HEOOXOIUMOTO IMOBEICHUS
OCYXJCHHOTO BO BpeMsi OTOBIBAHHUS YTOJOBHOTO HaKa3aHHs, yCTaHOBJIEHHAs B
OOS3BIBAIONINX M 3alpeliarimuX HopMmax mpasa. FOpuandeckue 00s13aHHOCTH
OCYXJCHHBIX COCTOSIT B HEOOXOJMMOCTH COBEpIIATh OIpEAeNICHHbIC NeHCTBUA
(o6s3pIBaOIIME HOPMBI) JHOO BO3AEPKATHCS OT HUX (3aMpElIarolire HOPMBI).
3aKOHHBIE UHTEPECHI OCYXKACHHBIX — 3aKPEIJICHHbIE B HOPMAax MpaBa CTPEMIICHUS
OCYKJICHHOTO  TOJIb30BaTbCsl ~ KOHKPETHBIMM  COIMAJIbHBIMU  Onaramu,

YAOBJICTBOPACMBIC, KaK IIPpaBWJIO, B PC3YJIbTATC 00OBEKTUBHOU OLCHKH €TI0

! Toky6aen 3.C. IIpaBoBoii cTaTyc uenoBeKa W IpakJIaHAHA KAK OCHOBA IPABOBOIO MOJIOKEHMS
OCYXJIEHHBIX K JuiIeHnto cBooozpl / mox pen. 3.C. Tokybaes // XKypnan «3akon u Bpems». - 2008. - Ne9.
-C. 7-1L
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MOBEJACHUA AJMUHHUCTPALMEN YUYPEKICHUN WIM OPraHoB, MCIOJIHSIOINAX
YTOJIOBHBIE HAKA3aHUs, IPOKYPATYPOii, Cymom?.

3akpemieHue TMpPaBOBOrO  TOJIOKEHUS  OCYXKJECHHBIX B  YIrOJIOBHO-
WCIIOJTHUTEIFHOM  3aKOHOJIATENIbCTBE HEOOXOAMMO  OIEHHBaTh C  Y4ETOM
nonoxennd Kouctutyuun P®. Tak, B 4.3 c1.55 Konctutynuu P® ycranoBneHo,
YTO MpaBa YEJIOBEKAa W TPaKJaHUHA MOTYT OBITH OTrpaHUYEHBI (eaepanbHbIM
3aKOHOM TOJBKO B TOM Mepe, B KaKOW ATO HEOOXOJUMO B IEJSAX 3alIUThI OCHOB
KOHCTUTYLIMOHHOTO CTPOsl, HPABCTBEHHOCTH, 3/I0POBbsi, MpPAaB M 3aKOHHBIX
UHTEPECOB JAPYTUX JUIl, OOecreueHus OOOpOHBI CTpaHbl W OE30MACHOCTH
rocynapctBa. M3 3toro cieayer, 4YTo OrpaHUYEHUE MPaB IpaxkKJaHUHA HE MOTYT
YCTAHABJIUBATHCS TMOJI3aKOHHBIMHU, B TOM 4YHCJE BEIOMCTBEHHBIMU aKTaMH.
OrpanudeHus: oOLErpakIaHCKUX TPAaB OCYXKJICHHBIX HE MOTYT YCTaHABJIMBATHCS
3aKkoHaMHU CcyObekToB Denepanuu, TOCKOJIBKY B COOTBETCTBUHM CO CT.71
Koncturyuuun P® yroioBHO-UCTIOJHUTEIBHOE 3aKOHOJATEIBCTBO OTHECEHO K
UCKJIIOUUTEIBLHON KoMIIeTeHIINU Poccuiickoit CDezLepauHHZ.

HopMmaTtuBHOE  ompeneineHue  MPaBOBOTO  TMOJIOXKEHHUS  OCYXKICHHBIX
cogepxkutca B cT. 10 VYTOJ0BHO-UCHOJIHUTENBHOTO KoAekca Poccuiickoi
Oenepannu (nanee — YUK PCD)3, rae ykasbiBaercs, uro Poccuiickas denepauus
yBaKaeT M OXpaHSAeT IpaBa, CBOOOJBI M 3aKOHHBIC HHTEPECHl OCYKJICHHBIX,
obecrieurBaeT 3aKOHHOCTh NMPUMEHEHHS CPEJICTB UX HCIPABICHUS, UX IPABOBYIO
3aIUTy ¥ JUYHYI0 0€3011aCHOCTh MPU UCIIOJTHEHUH HaKa3aHUMH.

C ropuauyueckoil TOUKH 3pEHHUS HaKa3aHWUE MPEACTaBIIeT COOOW CTpPOro
OTIpEJICJICHHBI TTPaBOBEIMH HOpPMaMU KOMIUIEKC IpaBoorpaHuueHuid. OOBIYHBIC

[IpaBa Ipa)xaaHHMHA OI'PAHWYHNBAIOTCA HIIM BHAOHU3MCHAIOTCA, HCKOTOPBIX IIpaB

! MBakor U.M. [IpaBoBOif cTaTyc OCYXIEHHBIX, OTOBIBAIOIINX HAKa3aHWE B MECTax IUIICHUS
cBobomel / mox pen. .M. MBakos // XKXypuan «[Ipobiaembr B poccuiickom 3akoHoAarenbcTBe». — 2010. -
Ne 3. - C. 186-190.

2 Pomamos P.A. IlpaBo, cBoGOma, Bois KaK CyGCTAHIMOHAIBHBIE COCTABIIAIONINE MPABOBOTO
craryca smuHocT / mon pen. P.A. PomamoB // mpaBoBble acneKThl CBOOOIBI JTUYHOCTH: MaTepUaIbl
MexBy30BCKOW Hay4HO-TIpakTuueckoi KoHpepenuu. — CI16.: U3a-Bo CIIGI VIIL. — 2012. — C. 15.

® YronoBHO-UCTIOMHUTENBHBIN Kofeke Poccuiickoit Menepanuy : penepanbHblii 3akon Poccuiickoit
Oenepanuu ot 08.01.1997 1. Ne 1-@3 (pen. ot 20.12.2017 1.) // Poccuiickas rasera. — 16.01.1997. - Ne 9;
Poccuiickas razera. — 2017. - Ne 260.
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OCY’KJICHHBIN MOXKET OBITH JULIEH IIOCPEICTBOM YCTaHOBJICHHUS
cooTBeTcTBYIOIIEro 3ampera. B wactu 2 cr. 10 YUK P® rosopurcs, uro mpu
WCIIOJIHEHUH HAaKa3aHWIl OCY>KJIEHHBIM TapaHTUPYIOTCS MpaBa U CBOOObI TpaXaaH
Poccuiickonn @enepanuu ¢ U3BATUAMU U OTPAHUYCHUSAMU, YCTAHOBICHHBIMU
YTOJOBHBIM,  YTOJOBHO-UCIIOJHUTENBHBIM WM HMHBIM  3aKOHOJATEIHCTBOM.
OcyxeHHble HE MOTYT OBITb OCBOOOIEHBI OT UCIOJHEHUSI CBOMX TPakIaHCKUX
00SA3aHHOCTEH, KPOME CIIy4aeB, yCTAHOBIECHHBIX (DelepabHbIM 3aKOHOM .,

[Ipu oneHke MPaBOBOrO MOJOXKEHUS OCYXIACHHOTO K JIMIICHHIO CBOOOJbI
clelyeT MCXOJMWTh M3 aHalM3a MpPaBOBOrO CTaTyca Ipa)xxaaHUMHa B Tpex cdepax:
COLIMAJIbHO-PKOHOMHMYECKOM, TMOJMTUYECKOW, JUYHBIX MpaB U cBoboxa. ['pynmna
COLIMATIEHO-PKOHOMHMYECKHUX, KOHCTUTYLIMOHHBIX MPaB BKJIIOYAET B ceOs: MpaBoO Ha
TPYH, OTIBIX, OXpaHy 3J0pOBbsi, MaTepuaibHOE OJAroCOCTOSHHE, >KUIUIIE,
oOpa3oBaHue, MOJIb30BaHUE AOCTHXKEHUSIMU KylnbTypbl (riaBa II Koncturtymmum
P®, ct. 17-64). Onaum u3 Hambojee BaKHBIX MpaB B JAaHHOU cdepe sABIIETCS
paBoO Ha TPYH, 3akperieHHbId B CT. 37 Koncturyuuu PO, oHO pactipocTpaHsaeTcs
U Ha JIMI, JUIIEHHBIX CBOOObl. 3aKOHOJATENIbHOE PEIICHHE HAIIO OTpakKeHHe B
ct. 103 YUK P®, rae ycranoiaeHo, 4to anMuHucTparus MY o6s3aHa npuBieKkaTh
OCYXJCHHBIX K OOIIECTBEHHO-TIOJE3HOMY TpPYAYy C y4€TOM HX IOJia, BO3pacTa,
COCTOSIHUSL 3[I0pPOBbSl M, IO BO3MOXHOCTH, clieluaibHOCTH. ClieIoBaTelbHO, B
YCIOBUSAX JIMIIEHUS CBOOOABI OTpaHWYEHA BO3MOXKHOCTH BHIOOpA OCYKICHHBIMU
pona 3aHATHI. BpeMs mNpuBiedeHUs OCYXACHHBIX K OIUIAYMBAEMOMY TPYAY
3aCUUTHIBAETCA MM B OOLIMIA TPyIOBOH cTa) coracHo 4. 3 cr. 104 YUK PD?2,

Hepa3spbeiBHO ¢ npaBOoM Ha TpyZ CBA3aHO IIPaBO Ha OTABIX. B cooTBeTcTBUH
co ct. 37 Koucturynuu P® obecreunBaercs yCTaHOBJICHHEM I pabOUYuX H
CIy)KallUX 8-4acoBOro padoyero JHSA C COKpauleHueM pabdodero JHSA I
HEKOTOPBIX Tpodeccuii M MPOU3BOJACTB, COKPALIEHHON MPOJOIKHUTEIBHOCTHIO

pa6OTI>I B HOYHOC BpCMs, IMNIPCAOCTABICHHUCM CXKCTOAHBIX OIINIAYMBACMBIX

! Tumodeen 0.10. Ananus pa6oTsl o obecreuenuo mpap yenoseka B YUC Poccuu: c6opHHK
MatepuainoB. — M. — 2011. — C. 25.

2 Manbko A.B. [TpaBa, 0053aHHOCTH U 3aKOHHBIE HHTEPECH] OCYKIEHHBIX OTOBIBAIOIIMX HAKA3AHHE
B MECTax JIMIIEHHS cBOOOIBI: MpoOieMbl I0puaAndecKoro odecrneyenus / nmon pea. A.B. Manbko. — M.:
Hopma: THOPA-M. — 2010. — C. 33-35.
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OTIYCKOB, AHEW €XEHEeNEJIbHOro oTAnixa. B coorBercTBUM co cT. 104 YUK PO®
st ocyxAeHHbIX B 1Y nomyckaeTcss CcyMMHUpPOBaHHBIM ydeT pabouero BpeMEHHU.
PaGoTaromue ocyAeHHbIE UMEIOT MPAaBO Ha €XKErOJHBbIM OMIaYuBaEMbIN OTIYCK
MPOJIOKUTENBHOCTRIO 18 paboumx JHEW B BOCHMUTATENbHBIX KOJIOHHMSIX U 12
pabouux nHel B uHBIX Y, KOTOpBIN penocTaBisieTcs ¢ Bble310M 3a npenesnsl 1Y
WK 6€3 HEro B COOTBETCTBHH o cT. 97 VUK PO,

I'apanTuei mpaBa OCyXIEHHBIX Ha OXpPaHy 370pPOBbs, MPENYCMOTPEHHOTO
ct.41 Koncturynuu PO, saBaserca 3akpennenHoe B cr. 101 YUK P® nonoxenune
o ToM, uTo B YUC 1151 MEAUIIMHCKOTO 00CITy>KMBaHUSI OCY>KJIEHHBIX OPraHU3yeTCs
nedyeOHO-ipodUIaKTUUECKHEe  yupexnaeHus. Anmunucrtpanus WY  Hecer
OTBETCTBEHHOCTh 3@ BBINOJHEHHE YCTAHOBJIEHHBIX CAHUTAPHO-TUTMEHUYECKUX U
NPOTUBOAUIEMUYECKUX TpeOOBaHMM, O00ECIEeUnBAOIINX OXpaHy 310pOBbS
ocyxaeHHbIX. OCyXJE€HHbIE MMEIOT MPaBO Ha COIMAIbHOE OOECreYeHHe, B TOM
qyclie Ha TMOJy4YeHHE MEHCUW M COIMAJIbHBIX MOCOOUM, Ha OOIIMX OCHOBAHHIX B
COOTBETCTBUH ¢ 4. 7 cT. 12 YUK P®?,

[lonutryeckre KOHCTUTYIIMOHHBIE TMpaBa W CBOOOABI 0OOECMEYHBAIOT
rpaKJlaHaM peaJibHble BO3MOXKHOCTH B YIPABICHUU TOCYJAPCTBEHHBIMU U
OOIIECTBEHHBIMHU JIEIaMH, OOCYXKIIEHHH M TPUHATHH 3aKOHOB M PEIICHUM
0OIIErocy1apCTBEHHOT0 M MECTHOTO 3HA4YEeHHS, TapaHTUPYIOT CBOOOMBI CIIOBA,
neJyaTd, coOpaHWi, MUTHUHIOB, yJIWYHBIX IIECTBUH M JeMoHcTpamuii (cT. 28-31
Konctutymmuun P®). B ycnoBusix numieHus: cBOOOABI 3TH TPaKIaHCKHUE IIpaBa
OCYKJI€HHBIX 3HAYUTEIbHO BUJIOU3IMEHAIOTCA U onpenesatores YUK PO u unbiM
3akoHoAaTenbcTBOM P®. Tak, Hanpumep, B cOOTBETCTBUU €O CT. 32 KoHCTUTYyLIMU
P® numa, ocykIeHHbIE K JMIICHUIO CBOOOIBI, HE MOTYT OBITh H30paHbl B
rOCY/IApCTBEHHBIE OpraHbl BJIACTU. JIMUHBIE KOHCTUTYLMOHHBIEC IpaBa TI'pa)KaaH

P® rapanTHpyrOT HENPUKOCHOBEHHOCTHh JMYHOCTH, >KWIMILNA, TAUHY IEPENUCKH,

! NBakos U.M. [IpaBoBOif CTaTyC OCYXIECHHBIX, OTOBIBAIOIIMX HAKa3aHHWE B MECTax JUIICHUS
cBoboab! / mox pea. .M. HBaxos // Kypuan «IIpobiemsl B poccuiickoMm 3akoHopatensctBe». — 2010. -
Ne 3. —C. 186-190.

2 Maiictperko ['.A. IIpaBoBoe MONOXKEHHE OCYXIACHHBIX, OTOBIBAIONIMX HaKa3aHUE B BUJC
nuiueHus ceodoasl / mox pen. I.A. Maiictpenko // Xypnan «Ilyts naykm». — 2015. — Ne 11. — C. 136-
140.
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Tene(OHHBIX MEPErOBOPOB, MPABO Ha CyAEOHYIO 3alUTy OT MOCATaTeIbCTB Ha
YeCTb U JIOCTOMHCTBO, >KM3Hb, 3J0POBbE, HA JIMUHYIO CBOOOAY M MMYULIECTBO, Ha
cBoboxy Bepoucnoseganus (ct. 25, 39 Koncturynun PD)?.

B coorBerctBun co cr. 12 YUK P® ocykneHHbIE HMMEIOT NpPaBO Ha
noyiyueHrue nHGOopMalul O CBOUX IpaBax U 00SI3aHHOCTAX, O MOPSIKE U YCIOBUIX
oTObIBaHUS Haka3aHusA. OHUM UMEIOT MPaBO Ha BEXJIMBOE OOpaIIeHUE CO CTOPOHBI
nepcoHana. Moryt o0Opamarbesi ¢ NPEAJIOKEHUSIMH, 3asiBICHUSIMU U Kalo0aMH K
aIMUHUCTpalMU W BblliecTosiue opranbl YUC, B cyn, NpoKypaTypy, OpraHbl
rOCy/IapCTBEHHOM BJaCTM W MECTHOTO CaMOYIMpaBlieHUs, OOIIECTBEHHbIE
00BEIMHEHUS, & TAKXKE B MEKTOCYJapCTBEHHbIE OPraHbl MO 3alIUTe MpaB U CBOOO]
YeJOBEKa, €CIIM MCUYEpNaHbl BCE MMEIOUIMECS BHYTPUTOCYIAPCTBEHHBIE CPEACTBA
npaBoBOMl 3amuThl OCyXaAeHHbIX. CormacHo ct. 15 YUK P® npennoxenus,
3asBJICHUS. M JKaJIOOBI OCYXJEHHBIX MOTYT OBITh H3JI0KCHBI B YCTHOW WJIU
NUCbMEHHON QopMax. 3asBieHUS M KaIOObl OCYXICHHBIX, aJpPECOBAHHBLIC B
oprasbl, ykazaHuble B 4. 4 cT. 12 YUK P®, nanpapistoTcs yepe3 aAMUHUCTPAIU O
yupexaenuid. [lpennoxkenus, 3asBICHUS U >KajJoObl, aJpecOBaHHbIE B OpPraHbI,
OCYLIECTBIISIIONIME KOHTPOJIb 3a JESITENbHOCTBIO YUPEKICHUM, HMCHOIHSIOMINX
HaKa3aHHe, LIEH3ypEe HE MOJJIEKAT U HE MO3JHEE OJHUX CYTOK HAMPABISAIOTCS IO
TIPUHAIIEKHOCTH?,

JI1s1 mosy4yeHus IOpUANYECKON MOMOIIH OCYXIEHHBIE MOTYT I0JIb30BaThCs
yCIyramu aJBOKaTOB U WHBIX JIML], HMEIOIIMX MPAaBO HA OKAa3aHHE TAKOW ITOMOIIH.
OcyxaeHHble UMEIOT MpaBo Ha JTUYHYIO Oe3omacHocTh (cT. 13 YUK P®). Ilpu
BO3HUKHOBEHUU YIPO3bl JUYHOM O€30MaCHOCTH OCYXKIEHHOIO OH BIIPaBe
o0paTUTBCS C 3asBICHHEM K JIFOOOMY aobkHOCcTHOMY nuity Y ¢ mpock6oit 06
obOecrieueHUn JWYHOW Oe3omacHOCTH. OCYXIEHHBIM TapaHTUPYeTCs CB0OOOIa

COBECTM M CcBOOOda BepoucrnoBenanuss. OHM BIpaBe MCIOBEAOBATH JOOYIO

! BaKy.]'II/IHa JL.B. HpaBOBO@ IMOJIOKCHUC OCYKACHHBIX B KOHTCKCTC pe(l)OpMLI YTrOJIOBHO-

UCIIONIHUTENbHOM cucTteMbl / mox pea. JI.B. bakynuna // JKypHan «Yuensle 3ammucku Kazanckoro
yauBepcuteray. — 2010. - Ne 4. — C. 152-156.

2 Maiictpenko I'.A. TIpaBoBoe TONOXKEHHE OCYXKIECHHBIX, OTOBIBAIONIMX HAKA3aHHE B BHUJIE
nuienus ceodoasl / mox pen. I'.A. Maiictpenko // Xypnan «Ilyts naykm». — 2015. — Ne 11. — C. 136-
140.
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PEIUTUI0 WIM HE HCHOBENOBaTh HUKAKOoW penurnu. K nwmam, JgumeHHbIM
CBOOO/IBI, IO UX MPOCHOE MPUIIIAIIAIOTCA CBSIICHHOCTYKUTenu. M pazperraercs
COBEpIIEHUE PEIUTHO3HbIX OOpSANOB, IMOJb30BAHUE MpEAMETaAMH KyJlbTa H
PEIUTMO3HOMN IUTEpaTypoil. B 3TUX LeaX agMUHUCTPALUsl YUPEKICHUS BbIACIACT
COOTBETCTBYIOLIEE MOMEILEHHE ",

B 3akmioueHun xorenaoch Obl OTMETUTB, YTO B HACTOSIIEE BpPEMs CO3/aHa
npoyHas 3akoHojaTenbHas 0as3a, perjaMeHTUPYIOIlas OCHOBBI IMPAaBOBOIO
NOJIOKEHNS OCYKJICHHBIX K YTrOJIOBHBIM HAaKa3aHWSM, HO /10 COBEPIICHCTBA OHA
naneka. OT 3¢¢deKTUBHOCTH 0OecrieueHHs MPaBOBOIO MOJOXKEHUSI OCYKJIEHHBIX K
0001 Mepe YroJIOBHO - IPABOBOTO XapakTepa U OECIPEKOCIOBHOTO HCIOIHEHUS
BCEX MpEANHCaHUI MPUTroBopa cyaa OyaeT 3aBuceTh 3PHEeKTUBHOCTh JOCTHUXKEHUS
LeJed YroJIOBHOW OTBETCTBEHHOCTHU. IIpaBoBOE MOJIOkKEHUE JUL, OCYXKAEHHBIX K
pa3HbIM BHJAaM YTOJIOBHBIX HaKa3aHWiIl, HEOJMHAKOBOE, TO €CTh CYIIECTBYET
HEpPAaBEHCTBO B MpaBax »d3TUX Jul. lHaue TOBOps, MpPaBOBOE IOJIOKEHUE
OCYXJCHHBIX OOYCJIOBJIEHO XapaKTEPOM, CTENEHbIO OOIIECTBEHHOW OIMAaCHOCTH,
TSKECTBIO  COBEPUIEHHOTO UM IMPECTYIUIEHWS W Ha3HAYEHHBIM 3a 3TO
npecTymieHne Haka3zaHnueMm. ColepkaHHe HAa3HAYEHHOTO HAKa3aHUsSl pEeLIaroIINM
oOpazoM BiugeT Ha (OPMHUPOBAHHE TMPABOBOTO CTaTyca OCYXICHHOTO.
[IpakTryeckuii paOOTHUK, MCIHONHSIIOMMWA HaKa3aHUE, JODKCH MPOSBIATH
yBaXEHHE K TpaBaM OCYXKICHHOT0, oOecredynBaTh MX OXpaHy U 3aKOHHYIO
peamuzamuio. CTollb K€  HEOOXOIMMO JIOOMBAaThCS  BBIOJIHEHHUS  BCEX
00513aHHOCTEM CO CTOPOHBI OCYXJIEHHOTO. B 3TOM U cocToMT mnpakTH4ecKas
peanu3anusl NPUHLMUIIA 3aKOHHOCTH B JEATEIbHOCTH OPIraHOB, HMCHOJHSAIOIIAX
HaKa3aHue.

PaccMoTpeB riaBy, MOKHO cli€faTh BBIBOJ, YTO IIPHU peain3aliii OCHOBHBIX
nene mocraBiaeHHbIX nepen YUC, ocHOBOM sBIsIeTCS OOecneueHHe JUYHOU
0€30MacHOCTH OJHUX OCYXKICHHBIX OT JPYruX, OTOBIBAIOIIMX YTOJOBHBIE

HaKa3aHusg B MCCTaxX JIMIICHUA CBO6OIH>I. v OCYKIACHHBIX MMCCTCA TAaKOC IIpaBoO,

! Mansko A.B. [IpaBa, 003aHHOCTH U 3aKOHHBIE UHTEPECHI OCYXKCHHBIX OTOBIBAIOIINX HAKa3aHUE
B MeCTaX JIMIIEHUs CBOOOJBI: POOJIeMBbl IopuanYecKoro odecriedenus / moa ped. A.B. Manbko. — M.:
Hopma: THOPA-M. — 2010. — C. 33-35.
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KOTOpOE€  3aKpeIyIeH0 BO  MHOTMX  HOPMAaTUMBHO-NIPaBOBBIX  aKTaX  Kak
MEXIYHAPOIHOI0, TAK M POCCUICKOr0 3aKOHOJATENbCTBA, M KOTOpOEe 00sA3aHO

HCTIOJHATH aAMUHUCTparusa NY.

I'TIABA 2. ®OPMbI PEAJIM3ALINU ITPABA OCYKIAEHHBIX HA
JIMUHYIO BE3OITACHOCTbB B MECTAX JIMIIEHUA CBOBO/bI

2.1. IIpaBoBoe peryaupoBaHue odecrieyeHus OCYKIACHHbIX 0€30IACHOCTH B

MeCTax JIMIICHUA CBOﬁO[[I)I

B mnacrosimee Bpems B YUC mnpoucxomsT TMPOIECCHI, CBSI3aHHBIE C
npuBeneHueM  yupexaeHuid YUC B COOTBETCTBMHM €  PEKOMEHIAIUSMHU
MEXTYHAPOTHO-TIPABOBBIX AKTOB, KOTOPbIe UMEIOT MPHUOPUTETHOE 3HAYEHHE IO
OTHOIICHUIO K JEHCTBYIOIIEMY POCCHHUCKOMY 3aKOHOIATeIbCTBY. OmHUM U3
OCHOBHBIX BOIIPOCOB, KOTOpbIE€ HAXOIAT CBOE OTpPAXKEHUE B PATUUYHBIX
HOPMATUBHBIX aKTaX, SBIsETCs oOecredyeHrue Oe30MacHOCTH OCYXKIEHHBIX K
JIMIIIEHUIO CBOOO/IBI.

[Ipu paccmoTpeHUH BOMPOCOB, CBSI3AHHBIX C TPABOBBIM PETYIMPOBAHUEM
obecrieueHus: 0€30MAaCHOCTH OCYXKJICHHBIX B IIEPBYIO ouepeb HE0O0X0IUMO
paccMOTpETh MEKIyHApOIHO-TIpaBoBbie akThl (IIpunoxkenne Ne 1).

KitroueBbIM MeXIyHapOAHBIM akTOM sBisieTcsa Beeobmas Jlexnapaius npas
yenoBekal, KOTOpas HOCHT pEKOMEHIATENbHBIA XapakTep M YCTAHABJIHUBAECT
OCHOBHBIE TpaBa M CBOOONBI 4YelOBeKa W TrpaxkaaHuHa. [lomoxeHUs MaHHOUN
Jleknapauuu B TOCIEAYIOUIEM pPa3BUBAIOTCA B MEXIyHapoOAHOM MakTe O
IPaKIAHCKUX M MOMMTHYECKUX MpaBax’. JlaHHbIE JOKYMEHTHI COJEPIKAT OCHOBBI

IIPaBOBOI'O ITOJOKCHHA JIMIA, KOTOPBIC aHAJIOIHMYHO IMPHUMCHHMBI K OIIPCACICHHIO

! Bceobmas nexnapamus mpaB yesoBeka : mpuHsaTa Opranusanueii OObemuuenHbix Hamuit 10
nekadps 1948 r. // Poccuiickas razera. - 1995 - 05 anpensi. - Ne 67; Poccuiickas razera. - 1998. - 10
JeKaopsi.

2 MexTyHapO/Hbli TIAKT O TPAKIAHCKUX U MOMMTHYECKMX TIpaBax: MPUHATHE pesontonueii 2200 A
I'enepanbHoii Accambieert oT 16.12.1966 1.
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OCHOBHBIX TIPaB U CBOOOJ OCYXKJICHHBIX K JIUIIECHUIO CBOOObI B chepe YroJoBHO-
MPOLIECCYANbHBIX M  YIOJOBHO-MCIOJHUTENBHBIX MPAaBOOTHOWIEHUH. B  Hux
yCTaHaBIMBAIOTCS CyOBEKTHBHBIE MpaBa U CBOOOJBI JUYHOCTU: MPABO HA >KU3HB,
JUYHYIO HENPUKOCHOBEHHOCTh, CBOOOJYy, 3ampeT Ha OecyelloBeYHOE WU
YHIDKAIOIIEe JAOCTOMHCTBO oOpamieHue W T.1. JlaHHble JOKYMEHTBI HE TOJBKO
PETYIHMPYIOT U 3aKpeIUISIOT MPaBOBOE MOJIOKEHHE JIMYHOCTH, HO U B LEJIOM
00S3BIBAIOT TOCYJApCTBO 3alUIIATh €€ IMpaBa, YTO M SBISETCA OJHUM U3
5JIEMEHTOB 00eceueHus 6e30MaCHOCTU OCYKICHHBIX K JUIIEHHAIO CBOOOIbI .

Ocoboe 3Hauenue wumeer cr. 10 MexnayHapogHOTrO NakKTa, KOTOPBIM
yKa3blBaeT, YTO «BCE JUIA, JIMIIEHHbIE CBOOOJbI, UMEIOT MPaBO HAa T'yMaHHOE
oOpalieHre M YBa)XK€HHE JOCTOMHCTBA, MPUCYIIETO YEJIOBEUYECKOW JIUUHOCTHY.
JlaHHY10 HOPMY MOXHO OTHECTH K 0O€CTIEYeHHIO 0€30MaCHOCTH OCYKIEHHBIX, TaK
KaK i JOCTIKEeHUS Takod menu B MY HeoOXonuMO yCTaHaBIMBATh PEXKHM,
KOTOpBIH Oy/ieT He criocoOCTBOBATH YCYT'YOJICHHUIO IPABOBOIO MOJIOKEHUS.

MunuManeHbie  cTaHgapTHble mpaBuwia Opranmzanuun  OObeIMHEHHBIX
Hamwmit B orHomenun oOpamienus c¢ 3akmrodeHHbiMUA ([IpaBunma Hemnbscona
Maugensl) (manee - MCII)? BkmiouaroT B ceOs TIpyNNy HOPM, KOTOpBIE
OTIPEJICISIIOT U XapaKTepU3yoT MpuHIHN AuddepeHnanui U HHANBUAYaTU3aHH
UCTIOJIHEHUsI Haka3zaHus. JlaHHOe TONI0KEHHE HANpaBICHO HA YCIOBUS W
Oe3omacHoe NMpeObIBAHUE TUYHOCTU B MECTAX 3aKITFOUCHHUS.

«KoHBeHIIMSI TPOTUB THITOK U JAPYTUX >KECTOKUX OECUYEIIOBEYHBIX WIIU
VHIKAIOIIMX JOCTOMHCTBO BHIOB OOpallleHHs M HaKa3aHWusA»S, B JaHHOM
MEXIYHApOIHOM JIOKYMEHTE 0CO00€ BHUMAaHUE YJENAeTCs HEMPUMEHEHHUE MBITOK
Jaxe B TE€X CIydasiX, €CJM TOCyAapCTBO HAXOJUTCS B COCTOSSHUM BOWHBI WU

YIpO3bl €€ HAaCTyIUIEHUs U nHoe. Hu 0JHO rocyaapcTBo B MUpEe HE MMEET IpaBa

! Kapramkua B.A. MexnayHapomHble akThl O mpaBax 4denoBeka : CO. mok. / mox pea. E.A.
Jlykamesa. — M.: - 2002. — C. 194-195.

2 MuHMMaJbHBlE CTaHAApTHBIE TpaBwia Opranmsamuu OObemuHeHHBIX Hamuif B OTHOmIEHHH
obpamenust ¢ 3akiaroueHHbIMU ([IpaBuna Hembcona Maunpnenst) : Pesomronus I'enepanbHoit Accambien
70/175, npunsras 17.12.2015 r.

® KOHBeHIMS TIPOTHB TIBITOK M JPYTHX KECTOKUX, OECUeTOBEYHBIX M YHIIKAIOIIUX JIOCTOUHCTBO
BUJOB OOpalleHUs] WIM HakaszaHusa: HOpuHATa pe3omronueil 39/46 D'enepanpHOi Accambieell ot
10.12.1984.
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JIOJIe TOABEpraTh MbITKAM, HE3aBHCUMO OT HEXBATKU PECYpPCOB, HETHOKOCTHU
MPaBOBOM CHUCTEMBI W BpPEMEHHU, KOTOPOE HEOOXOIUMO I CO3JaHUs HOBBIX
YCIIOBUH.

B poccuiickoMm 3aK0HOJATENBCTBE 00ECIEYEHHIO0 0€30MACHOCTH MOCBSIIEHbI
B YUK P®, roe yperynupoBaH TMOPANOK MPEAOCTABICHHUS OCYKJICHHBIM
0€30IacHOro0 MeCTa, a TAKXKE yKa3aHo, YTO O0SI3aHHOCTh MO 00ECTICUCHUIO JIMYHOU
O6e3onacHocTH Bo3naraercs Ha Poccuiickyro ®enepanuio. Takke ogHUM U3
KITFOUEBBIX 3aKOHOB, Kacaloluiicst oOecreueHus O€30MacHOCTH OCYXKIEHHBIX
oTHocUTCS 3aKk0H PD «OO0 yupexaeHusXx U opraHax, UCIHOJIHSIOIIUX YTOJOBHBIC
HAKa3aHUS B BUJIE JMIIEHUs CBOOOALI»!, Tie ykaszaHo, uto MY 00s3aHbI CO3/1aBaTh
HEOOXOAUMBIC YCJIOBUS I OOecCredeHUs: 3aKOHHOCTH U IPaBOIOPsIKa,
0€30MacHOCTH OCYKICHHBIX.

[IpaBo OCYXJ€HHBIX Ha JIMYHYIO O€30MaCHOCTh 3aKPEIJICHO B YTOJIOBHO-
UCTIOJIHUTEIFHOM 3aKoHoAaTeNnbeTBe. B 4.1 cT. 10 roBopuTCs, 4TO Ha TOCYAapCTBO
BO3Jaraerca OOSI3aHHOCTh IO OOECMEYeHUI0 JIMYHOW Oe30mMacHOCTH TpH
UCIIOJIHEHWW YTOJIOBHBIX Hakazanuil. B 4.2 cr. 12 ycraHaBnuBaer, 4TO
OCYXJCHHBbICE HE JIOJDKHBI TIOJBEPraThCsi JKECTOKOMY WM  YHHXKAIOUEMY
YeJIOBEUYECKOe JIOCTOMHCTBO oOOpamieHnto; B 4.3 cT. 12 roBopHTcs, YTO
OCYXJICHHbIE HE MOTYT OBITh MOJABEPTHYTHl MEIUIMHCKUM W HWHBIM OIBITaM,
KOTOPBIE CTABST MO yTPO3y KU3HB U 37]0POBBE.

Cornacno cr. 13 YUK P®, ocyxaeHHble UMEIOT MpPaBO Ha JIUYHYIO
0e30macHOCTh, KOTOpasi oOecrmeunBaeTcs MPU YIPo3e OCYXKICHHOMY OT JIHII,
KOTOpbIE OTOBIBAIOT COBMECTHO C HUM YT'OJIOBHOE HaKa3aHHWE TUOO OT MHBIX Jinil. B
ATUX CIy4dasx OCY)KICHHBI BIpaBe OOpPATUTHCS B MUCHBMEHHBIM JTMOO YCTHBIM
3asBJICHUEM K JIFOOOMY A0 KHOCTHOMY suiy MY ¢ mpochOoii 00 okazaHHM eMy
COOTBETCTBYIOIIEH MOMOILH, AOJKHOCTHOE JUIO B TaKUX CIy4assX JdOJIKHO
HE3aMEJINTEIbHO TMPUHATH MEPHl MO OOECIEUYCHHUIO JIMYHON Oe30MacHOCTH

oOpaTuBILIETOCS  OCYXKJIEHHOro. HayanbHUK  y4YpeXIEeHUsT MO  3asiBJICHUIO

1 06 yupexmennsx u opraHax, HCIONHSIONMX YTONOBHbIE HAKA3AHHUS B BHJIE JIMIIEHNS CBOOOIBI :
3akoH Poccuiickoit ®enepanuu ot 21.07.1993 1. Ne 5473-1 (pen. ot 28.12.2016 r.) // Poccmiickas rasera.
—1993. - Ne 132; Poccuiickas razera. — 2016. — Ne 43,
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OCYXJEHHOro JIM00 1O COOCTBEHHOM WHULMATHBE NPUHUMAET PpEUICHUE O
NEPEBOJIE OCYKJIEHHOT0 B 0€30MacHOE MECTO M YCTpaHseT yrpo3y JHYHOU
6€30MacHOCTH OCYKIEHHOTOL,

VYrpo3za 06€30MacHOCTH OCYXXJIEHHBIX — 3TO COBOKYNHOCTb YCIOBUH H
(akToOpoB, CO3MAIOIIMX BO3MOXHYIO (IIpeanojaraeMoe MpUYMHEHHE Bpena,
KOTOPOE MOXKET OCYHIECTBISITHCS JIMIIb MPU ONPEIETECHHBIX OOCTOATENbCTBAX)
WIN SBHYIO (peajbHOE MPUYMHEHHE BpeJla) OMACHOCTh MX >KU3HEHHO BaXKHBIX
MHTEPECOB?,

[IpaBo  OCyXIEHHOro Ha JHUYHYIO O€30MAaCHOCTh  PACLIEHUBAETCS
3aKOHOJATENIEM KaK MpPaBO Ha 3allUTy M KaK FapaHThs PEaJM3alMd BCEX HHBIX
KOHCTUTYIMOHHBIX W CIEIUAJbHBIX MPaB, ONPEICIISIONINX MPABOBOE MOJIOKEHUE
ocyxzaenHoro B Y. Kak yxke ObUIO paccMOTPEHO, OCYXKIIEHHBI MMEET MpaBo
o0paTuThcsl K JIIOOOMY COTPYAHHKY C TPOChOOW B MHCHMEHHOW WM YCTHOM
dopme. CoTpynHUK MPUHUMAET MEpPbl O TEPEBOJE €ro B APYroe IMOMEIICHUE.
JIaHHBIMHA TIOMEIIEHUSIMH, B KOTOpPbIE TOMEMIAIOTCA OCYKIEHHbIE MOTYT
BBICTYTIATh IITPAPHBIE U30JISITOPHI, TOMEIIEHUS KAMEPHOTO THIIA, a TAKXKE €IUHbIE
noMeuieHuss KamepHoro Ttumna. IlepeBos OCyXAEHHOTO, HYKIAIOMIErocs B
NPEIOCTaBICHUN  OE30MacHOTO  MeCTa  OCYIIECTBIAECTCS HAa  OCHOBaHUU
NOCTaHOBJIEHUsI HauajnbHUKa MY Ha cpok, KOTOphii He mpeBbimaet 90 cyTok, a B
SKCTPEHHBIX CIIy4yasX MEpPEBOJ MPOU3BOAUT ACKYPHBIM MOMOIIHMK HayaJbHUKA
yupexaenus (manee - [IIHK) nHa cpok, koTopblii He mnpeBbimaer 24 uvaca. B
BbIXOAHBIE W mpazaHuyHble aHU JIIHK Moxer mpomnuts cpok coaep:kaHus
OCY3KJIEHHOTO B 0€30I1aCHOM MecTe Ha 24 yaca®,

[TomuMO 3aK0HOB eAepaibHOTO YPOBHS BBIJECISIOTCS TaKKe HOPMATHUBHBIE
aKThl, Kacaouuecs oOecredeHus O0e30MacHOCTH OCYXKICHHBIX BEJIOMCTBEHHOI'O

ypoBHs. B miepByro odepenb K TakoBbIM OTHOcUTCA I[Ipukas MunHucTepcTBa

! Mamuuun B.B., CvuproB JLB.  YronosHo-ucHonHUTENbHOE NpaBo / oA pea. B.b. Manunuw,
JL.Lb. CmupHOB. — M.: Kontpakt, Bontepc Kiysep. — 2009. — C. 28.

2 Manuaua B.B., Cvupuos JI.B.  YTronoBHO-HCIONTHUTENbHOE MpaBo / noj ped. B.5. Mamuuum,
JL.Lb. CmupHOB. — M.: Kontpakt, Bontepc Kiysep. — 2009. — C. 28.

® Amumpeea JILA. VYronoBHOE M YroJOBHO-UCTIONHMTENLHOE MPABO: TEOPETHUECKHE M
npaxkTrdeckue acnektsl / mof pen. JI.A. Anapeesa. — HoBocubupek: CuoAK. — 2013. — C. 87.
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tocturiun No 295 ot 16.12.2016 roga «OO0 yrtBepxkaeHun [IpaBuin BHYTpEHHETO

pactopsiKa MCIIPABUTEIBHBIX yUIPEKICHUN» !

, KOTOpBIA J0CTaTOYHO MOAPOOHO
OTIpeJIeISIET MOPSIIOK MPEAOCTABICHUS OCYKIEHHOMY Oe3omacHoro mecta B 1Y B
TEX CIIy4asiX, KOTJa B CTOPOHY OCYXKJIEHHOTO MOCTYMArOT yrpo3bl. JlaHHBIN Mpukas
SIBJIICTCS. OJTHUM U3 OCHOBHBIX HCTOYHHUKOB, PETYIUPYIOIIUNA BOTIPOCHI, CBI3aHHBIC
c oOecrieueHreM OE€30IMaCHOCTU OCYXKIEHHBIX K JHUIICHUIO cBOOOAbI. Elle omHuM
U3 OCHOBHBIX HOPMATHUBHBIX aKTOB sBisercs [Ipwka3 MHHHCTEPCTBAa FOCTHIINH
Ne 235 or 01.12.2005 roma «OO yTBEp>KIEHUU HUHCTPYKIUU O TMOPSAKE
HAIPABJICHUS OCYXKJICHHBIX K JIMIICHHWIO CBOOOIBI /I OTOBIBAHWS HaKa3aHUS U3
OJIHOTO HCIIPABUTEIIBHOTO YYPEKICHUS B Jpyroe, a TakKe HaIPaABJICHUH
OCYXJCHHBIX Ha JICUCHHWE M OOCIEJOBaHWE B JICUCOHO-TPOPUIAKTUYCCKHE U
ne4eGHO-UCIIPABUTEBHBIE YUPEKIEHHA»?. B TaHHOM NpHMKa3e YKa3blBAE€TCH, UTO
OCYXJICHHBIN, B CTydYasx, KOTJa B €ro aapec MOCTYNalT YTPO3bl U aIMUHHCTPAIIUS
YUpEXKICHHS HE B CHJIaX MPEJAOCTaBUTh O€30MacHOE MECTO, TO TAaKOM OCYKJIEHHBIH
MOJKET OBITh MEPEBEICH B IPYroe yUpexAeHUE TUOO0 B UCKIIOUUTEIBHBIX CIydasx
B Y cocennero cyobekra PO.

Takum oOpa3om, MOXKHO cJelaTh BBIBOJ, YTO JIMYHAsg O€30MacHOCTh
OCYXJCHHOTO SIBIISIETCS TMEPBOCTENIEHHOW IENbI0 Uil  MCHPaBUTEIHHOTO
yupexaenus. [ mpenoTBpamieHus Yrpo3 M HACUIUS HAJ OCYXKICHHBIM
COTPYIHUKHU JOJKHBI HE 3aKphIBATh Ija3a Ha JIaHHbIE OOpaIlleHHs, a B MEPBYIO
ouepenb oOpamarh Ha OSTO BHHMaHHWe. JlaHHAas JE€ATETBHOCTH  BCETO
UCIIPABUTEIBHOTO YUPEIKICHUS TIPH OOCCIICUCHHH O€30MaCHOCTH OCYXKICHHBIX K
JUIICHUIO CBOOOJBI MMEET MPUOPUTETHOE 3HAUEHHUE, a TaKkKe TPeOyeT YeTKOTO
B3aMMOJICUCTBYS OTACIIOB U CIIY>KO 10 TaHHOMY HampaBieHHIo. Takxke ucxXomas u3

dHaJIn3a HOPMATHBHO-IIPABOBBIX d4KTOB, MOXXHO CKa3adaTb, 4YTO PCryJiHpOBaAHHUC

1 06 yrBepxnennu IlpaBun BHYTPEHHEro pacropsiKa HCIPABUTENBHEIX ydpexaeHuii : [Tpukas
Munncrepcrsa HOctunmu Poccuiickoit @eneparun ot 16.12.2016 1. Ne 295 (pen. ot 28.12.2017 r.) //
Poccuiickas rasera. — 2016. - Ne 127; Poccuiickas razera. — 2017. - Ne 284,

2 06 yTBepKIeHNH MHCTPYKIHHU O MOPSJKE HATIPABIIEHHS OCYXKIEHHBIX K JIMIICHUIO CBOOOMIBI IS
OTOBIBAaHWSA HAKa3aHWUA W3 OJHOTO HCIPABUTEIHHOI'O YUPSKICHHS B JIPYroe, a TaKKe HalpaBiICHUU
OCYXXJICHHBIX Ha JIedeHHEe U 00CIIeJOBaHHE B JIEYCOHO-TTPOGUITAKTHYECKUE U JIEYeOHO-UCTTPABUTEIbHBIC
yupexnenns : [lpuka3z MunucrepctBa toctuuuu Ne 235 ot 01.12.2005 r. (pen. ot 28.06.2013 r.) //
Poccuiickas rasera. — 2005. - Ne 215; Poccuiickas razera. — 2013. - Ne 310.





21

JaHHOI'O BOIIpOCa HE OCTAHOBUJIOCH TOJILKO Ha OTCYHCCTBCHHOM 3aKOHOAATCIILCTBE,
OHO 3aKpPCIJICHO U HA MCKIAYHAPOJHOM YPOBHEC, YTO I'OBOPHUT O BAXXHOCTHU JaHHOTO

HaIpaBJICHHA.

2.2. IlpouneccyabHblil MOPSIA0K peaTu3alui MPaBa OCY:KI€HHOT0 HA JIUYHYIO
0€30IaCHOCTh B MeCTaX JIMIIEeHUs CBO0ObI

[TpomeccyanbHbie acneKThl OOecredeHUs] 0E30MacHOCTH, MPaB U 3aKOHHBIX
MHTEPECOB OCYKJIECHHBIX MTPH PaCcCISAOBAaHUH MPECTYIUICHUH B yupexaeHusx Y NC
3TO OJIMH W3 aCIeKTOB HAYYHBIX MCCIICIOBAHUN TIPOOIEMBI OE30TIaCHOCTH, TIPaB U
3aKOHHBIX HHTEPECOB JIMYHOCTH B YTOJIOBHOM CYJIONPOU3BOJICTBE JICMOHCTPHUPYET,
YTO pemiarh ¢¢ HeoOXOIMMO, HAaYMHAs C 3allMThl OTACIbHBIX KAaTCTOPHH JIHII,
BOBJICUCHHBIX B C(epy YroJIOBHO-NPOIECCYATbHON ACATEIBHOCTH. MMerommxcs
HAyYHBIX 3HAHWUW IO JAHHOW TpoOJeMe B 00JACTH YroJIOBHO-IIPOIIECCYATBLHOTO
paBa ¥ CMEXHBIX C HUM HAayK HEOCTATOYHO JUISl PEIIeHUs] HOBBIX 3a/1a4, OTBETHI
Ha KOTOpbIE SBHO HE YKJIQJBIBAIOTCS B pPAMKH TMPEKHUX TEOPETHUCCKUX
npeacTtaBieHuid. CyiiecTByeT MoTpeOHOCTh B YIIyOJICHUHU MOJYYSHHBIX 3HAHUN O
0€301aCHOCTH JIMYHOCTH B PacCiIeIOBaHUN MEHUTCHIIMAPHBIX MPECTYIUICHUH, UTO,
TpeOyeT Cepbe3HOro OTHOLIEHUS K METOIMKE TIOCTAHOBKHU MPo0eMbI L.

CrnemyeT OTMETUTD, YTO OOJIBITUHCTBO JSPUHULIUA UCCIICTYEMON MPOOIEMBI
HAIPSIMYIO CBSI3BIBAIOT €€ CO CJIOKHBIMH TEOPETHYECKHMMH U TMPAKTHUYCCKUMH
BOIIPOCaMH, TPEOYIOIIMMHU H3Y4YEHHs] M pa3pelicHus B cdepe NMeHUTCHIMapHOI
nonmuTukA. [Ipr 3TOM ee IeHTpaJdbHBIH BONPOC MOXKHO C(HOPMYIUPOBATH
CICAYIOIKUM 00pa30oM: KakK CienaTh yYroJIOBHOE CYAONPOH3BOACTBO O€30MMaCHBIM
JUISL OCY>KJICHHBIX, BOBJICUCHHBIX B €r0 cepy IPH paccieOBaHUH MPECTYIUICHUH,
COBEpLIEHHBIX B yupexaeHuax YHC?,

IIpobmema 0Oe30macHOCTH WMEET OTrPOMHOE 3HAYECHHE JUISI OTHOIICHHUH,
KoTopele cknaapiBatoTcss B YHC. D10 00ycaoBICHO TeM, YTO HaKa3aHHE BCeraa

npcarmnojaract OrpaHu4CcHuc 1IpaB U CBO6OI[ Jnn, COBCPpHIMBIINX ITPCCTYINICHUA, U,

! CaBuenko B.A. YTroioBHO-HCIIOIHUTEIHHOE npaBo Poccuiickoii ®eneparuu : YueOHUK / 110]
pen. B.A. Casuenxo. — HoBopoccuiick. — 2013. — C. 34.
2 Tam xe. — C. 34-35.
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KaKk  CIIEJICTBHUE, OCOOBIN  XapakTep  B3aMMOOTHOIICHUN  TEpCcOHAla
NEHUTEHIUAPHBIX YUYPEKIECHUH M OCYXKICHHBIX. AKTYyalbHOCTb MPOOJIEMBI
oOecrieyeHusi 0€30MAaCHOCTH, MPaB M 3aKOHHBIX MHTEPECOB OCYXKICHHBIX MPH
paccieOBaHUA  NPECTYIUICHWM, COBEpPLIEHHBIX B  yupexaeHusx YUC,
MPOSBIIAETCS €IlI€ U B TOM, YTO, JIUIIas TpaXaaH cBOOOAbI, TOCYAapCTBO 00A3yeTCs
coOJII01aTh WX MPABOBOM CTATyC, OXpaHITh *KU3Hb U 370poBhe. YUC sBisieTcs
AJIEMEHTOM IPaBOOXPAHUTENIbHOW CHUCTEMBI TOCYIapCTBa W MPEACTaBIAECT COOOM
LEJIOCTHYIO COBOKYITHOCTh YUPEXJICHUM M OPraHOB, BHIMOJHSIOMUX (DYHKIMH 1O
UCIIOJIHEHUIO Ha3HAYEHHBIX CYAaMH YrOJIOBHBIX HaKa3aHUM U HMHBIX MeEp
YTOJOBHO-TIPABOBOI'O XapakTepa, PEUIEHUd O NPUMEHEHHMH MEpbl YrOJOBHO-
IPOLIECCYAIBHOTO TPECEUYECHUSI B BHJIE COJEpKAHUS IOJ CTPAXKEil, a Takke IO
OXpaHe U KOHBOMPOBAHUIO OCY>KJIEHHBIX U JIUII, TOJA03PEBAEMbIX U OOBUHSIEMBIX B
COBEpILICHUHM ITPECTYILICHUIA .

IIpu >TOM clneayeT OTMETHTh, YTO KOHUEHTpaluus B TEHUTEHUHUAPHBIX
YUPEKICHUSX JIAL, COBEPIIMBIIMX MPECTYIUIEHUS, 3HAYUTEIbHAsA JOJA W3
KOTOPBIX TSKKHE U 0C000 TSHKKHE, a TaKKe Psii APYTMX MPUYUH BIEKYT 3a OO0
peajbHyI0  YIpO3y COBEpIICHHS 3aKIIOYEHHBIMH HOBBIX  IPECTYIUICHUH,
Pa3TUYHBIX 110 CBOEMY XapaKTEPy M CTEIEeHH OOIECTBEHHOW OMAacHOCTU. B cBs3m
C OTUM TOABISIETCA BO3MOYKHOCTh IMPOTUBOIPABHOTO  BO3JEHCTBUS Ha
OCY’KJICHHBIX, SBJISIOIIUXCA YYaCTHHUKAMHU YTOJIOBHOI'O IMpPOIECCAa B paMKax Jea,
BO30YKIEHHOTO MO (paKTy COBEPIICHHS NPECTYIUICHHSZ,

Ecnmu paccmorperb (akT aKTUBHU3AIMHM  JESATENBHOCTH  yYaCTHHUKOB
YTOJIOBHOT'O CYIOINPOU3BOACTBA, TO YBUIAUM, YTO B JAHHOM CIIy4ae €ro OCHOBOU
SBIISIETCST WMMEHHO 3alluTa MNpaB M cB0oOOA JWYHOCTH. OJIHAKO BOBJICUYCHHE
JUYHOCTH B c(epy YroJloBHOTO CYAOINPOU3BOACTBA HEPEIKO CBSI3aHO C
OMACHOCTBIO, KOTOpasi MOYKET BO3HUKHYTh B CaMOM Hayaje IpPOW3BOJCTBA IO

YI'OJIOBHOMY €1y, TO €CTb ¢ MOMCHTaA €TI0 B036Y)KI[€HI/I$I HJIKM Ja’KC paHbIIC — Ha

IICPBOHAYAIIbHOM 3TaIIC IIPOBCPKU 3adABJICHU, COO6IH€HI/I$I O IMPCCTYIIIICHUM. Ecnu

! Tpynosa W.JI. YroioBHO-UcnonHUTENBHOE MpaBo Poccuiickoit Menepariu : Y4YeOHUK / IO pet.
WN.JI. TpynoBa. — M.: Uza-Bo Ockumo. — 2015. — C. 48.
2 Tam xe. — C. 48.
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MBI, TOBOpsI O MPOMU3BOJCTBE PACCIENOBAHUSA B MEHUTECHUHUAPHBIX YUYPEKACHUSAX,
MOJAJIEP>KUBAEM TOUKY 3PEHHS O TOM, UYTO OCY)KICHHBIN, BOBJICUYEHHBIA B cepy
YTOJIOBHOTO CYJIOIPOM3BOJICTBA, HYXKAAETCA B NPUHIATUHU 10 OTHOUIEHUIO K HEMY
KOHKPETHBIX M€p, HAIpaBJICHHBIX Ha oOecreueHue ero O0e30MacHOCTH, TO MIpH
HEOOXOIMMOCTU 3TO JOJDKHO pACHpOCTPAHATBCA HA €ro pPOJCTBEHHUKOB H
OJNU3KMX JIUILL.

Ha wam B3mmsia, QopmMupoBaHMe OLIYIICHHS 3alIUIIEHHOCTH SIBISETCS
IJIaBHOM 3ajjaueil obOecrieueHus O€30MaCHOCTH HE3aBUCHMO OT OOCTOSITENIbCTB.
MoxHO corinacutbes ¢ TOYKOW 3peHuss A.B. EnmuxuHa, KOTOpBI CUMTAET, YTO
0e30MacHOCTh — SBJIICHHE CKOpEe CTaTUYHOE, 4eM JAuHaMu4Hoe. be3ycioBHO,
0€30MacHOCTb — 3TO COCTOSIHUE MOKOS, 3aIIUIIEHHOCTH, HO, YTOOBI €€ 00eCIIeUUTh,
HEOOXOJMMO OCYIIECTBUTh KOMIUIEKC MEpPONPUSITHA 1O YCTPAaHEHHIO TeX
JEUCTBUM, KOTOpPbIE KaKUM-TO OOpa3oM MOTYT TMOBJIE€Yb ONACHOCTH IS JIMIIA,
SBJISIIOLLETOCS] YYACTHUKOM YTOJIOBHOTO CyJONpon3BOACTBaA. [ToaToMy npemsiaraem
perjiaMeHTHpOBaTh MepeyeHb Mep, HANPABJICHHBIX Ha oOecrieueHrne 6e30MacHOCTU
OCYKJIEHHBIX BO BpEMsS paccieoBaHUsA NPECTYIUIECHMHA B TNEHUTECHLHAPHBIX
YUpEKIECHUIX?,

M3yuuB ct1. 11 VYromoBHo-mporeccyalibHOrO kojaekca Poccuiickoit
Oenepanuu (nanee — YIIK P<I))3, BHUJHO, YTO B paMKaXx CYIIECTBYIOIIECH MTPaBOBOM
HOpPMBI HAIlJIM CBOE OTPAKEHUE KATErOPUM «3allUTa» U «OXpaHa». OITO
MOPOXKIAET NyaIMCTUYECKOE TOJIKOBAHHWE JTAHHOM CTAaThH. 3allMTa BKIKOYAET B
ceOsl clenymoolue TMOHATHS: «OXpaHa», «obecreuyeHue O€30MacHOCTH» H
«obopoHa». B cBs3m ¢ 3TUM cuMTaeM, uYro obecrneueHHe Oe30MacHOCTH

HGO6XOI{I/IMO paccMaTpuBaTb KaK CaMOCTOATCIBHOC IIOHATHUC, TaK KaK OHO

! KpeimoB A.A. Hekoropble mpoGieMbl periaMeHTAlMK YrOJOBHO-TIPOIECCYalbHBIX IIPaB

ocyxneHubix / mox pen. A.A. KpeimoB // Kypnan «¥Opuandeckass Hayka W IPaBOOXPAaHUTENbHAS
npaktukay. — 2017. - Ne 2. — C. 98-102.

2 Cusbiit A.®. Yron0BHO-HCHOTHUTEIBHOE IPaBo Poccuu: yueOHUK IS IOPUIMYECKIX By30B / TIO]
pexn. B.II. Mankos. — Ye6okcapsr: Canuka. — 2006. — C. 82.

® YronoBHo-mporieccyanbHsIii kogeke Poccuiickoii denepamuy : peaepanbHblii 3akoH Poccuiickoit
®enepaunu ot 18.12.2001 1. Ne 174-D3 (pen. ot 18.04.2018 1.) // Poccuiickas razera. — 22.12.2001. Ne
249; Poccuiickag raszera. — 2018. - Ne 23.
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BKJIIOYAET B ceOsl HE TOJIBKO MOHITHE «0€30MacHOCThY», HO U MEpbl 0€30MacHOCTH,
MEXaHU3M UX peaau3aluy U T.1.

Cornacno ¢enepanbHomy 3akoHy ot 20.08.2004 r. Ne 119 «O
FOCY/IApCTBEHHOM 3allUTE€ MOTEPIEBIINX, CBHACTEIECH W HHBIX YYAaCTHUKOB
YIOJIOBHOTO  CYAONPOM3BOJACTBa»!  «rocymapcTBeHHas — 3alMTa —  3TO
OCYIIECTBIICHHE Mep O0€30MacCHOCTH, HAMPABICHHBIX Ha 3aIUTY >KU3HU, 3JI0POBbS
U (UJKM) UMYIIECTBA, a TAKXKE MEp COIMAIbHOMN 3alUThl YKa3aHHBIX JIUI[ B CBSI3U C
UX YYaCTHEM B YrOJOBHOM CYJIONPOU3BOJICTBE YHOJHOMOYEHHBIMM Ha TO
rOCY/IapCTBEHHBIMU OpPTaHaAMM.

Otcrona cieayeT, 4To CYIIECTBYET POJACTBO MEXKY MOHSATUSIMU «3AIIUTa» U
«mepbl O0e3omacHocTry. [lo Muenuto JI.B. BpycHuisiHa, «Mepbl O€30MaCHOCTH -
IIPEBEHTUBHBIC Pa3HOOTPACIIEBBIC MPABOBBIC CPEJCTBA, OOCCIIEUYMBAIOIINE B XOJC
YTOJIOBHOTO CYJONMPOU3BOACTBA M BHE €ro 3alllUTy COOTBETCTBYIOUIUX JHI[ U
ONM3KUX  OT  3alpelIeHHBIX  YrOJOBHBIM  3aKOHOM W  HHBIX  (Qopm
MOCTKPUMUHAIBHOTO BO3JCHCTBUS U Pa3JIMYAIONIMECS IO CBOEMY COAEPKaHUIO
(coco0y obecrniedeHusi 0€30MaCHOCTH), KPYTy JIMI, K KOTOPbIM OHH MOTYT
IPUMEHATHCS, U UHBIM KPUTEPHAM»Z,

I[Io wmuenuto M.II. TlomgaxkoBa, «0€30MacHOCTh CBsI3aHa C 3alllUTOM
YYaCTHUKOB YTOJIOBHOI'O MpoIlecca OT MPOTHBOMPABHOTO BO3ACHCTBUSA HA HUX B
CBSI3M C IIPOU3BOJICTBOM IO YTOJIOBHOMY Jiesly». PaccienoBaHue nNeHUTEHIIMAPHBIX
MPECTYIUICHUH — JOCTAaTOYHO CIOXKHBIM W crnenuduaeckuid mpomecc. [Ipu stom
IMOMHUMO YCJIOBHH, B KOTOPBIX OHO OCYIIECTBISACTCA, CICAYET YUUTHIBATH BHICOKUM
YPOBEHb YIpO3, UCXOISIIIUX OT OJHUX OCYXIEHHBIX B aIpec IPYTruX, CTABIIAX
YYaCTHUKAMHU YTOJIOBHO-MPOILIECCYABHBIX OTHOIIEHUH B KA4Y€CTBE MOTEPHEBIINX,
CBHJICTEJICH, a TaKXe MOJ03PEBACMBbIX M OOBHUHSIEMBIX. DTO CBS3aHO, MPEKIE

BCETO, C TIOPEMHOH CYyOKyIbTypoil. B CBA3M ¢ 3TUM BONPOC 0OECIIEUCHUS 3aIIUThI

! O rocynmapcTBeHHOl 3amMTE MOTEPIEBINMX, CBHAETENEH M HMHBIX YYaCTHHKOB YTOIOBHOT'O
cyaonpousBoacTBa : (exepanbHbii 3akoH or 20.08.2004 r. Ne 119-@3 (pen. or 07.02.2017) //
Poccuiickas rasera. — 2004. - Ne 199; Poccuiickas razera. — 2017. - Ne 7.

2 Kypranos C.M. YronoBHo-ucnomHuTensHoe mpaBo Poccuiickoit deneparuu : YueOHUK / 1101
pen. C.W. KypraHnos. — 2-e u3a. — M.: «[Ipocniext». — 2012. — C. 94.
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OCYKJICHHBIX, BOBJICUCHHBIX B cdepy YroJOBHOIO CYAONPOU3BOACTBA, Ha
CETrOJIHSAILIHUI I€Hb OCTAETCS OTKPBITHIM,

CylHOCTh MPUHIMIMA 3aIIUTHI MIPAaB U CBOOOJ YEIOBEKA M TpakJlaHWHA B
YTOJIOBHOM CYJIONIPOU3BOJICTBE COCTOUT B TOM, YTOOBI oOeperaTh 3TH MpaBa U
cBoOonpl. CoOsrofieHWe MaHHOTO TMPHUHIMIA 3aKIYaeTcss B TOM, UTO
JTOJ>KHOCTHBIE JIMIIA, OCYILIECTBISIONIME YTOJOBHOE MpECieIOBaHUE, OTPAXKIAIOT
nmpaBa U CBOOOIbI YEJIOBEKA U TPAXKJaHWHA OT HAPYIIEHUS UX TPEThUMU JIUIIAMHU, a
Takxke ciaeayroT uMm. Kpome Toro, coOdroJeHHe YyKa3aHHOTO TMPUHIUIA B
YTOJIOBHOM CYJIOMPOU3BOJACTBE MPEANOJAaraeT BO3MOXKHOCTh BOCCTAaHOBJICHUS
HapYILIEHHbIX IpaBZ,

Takum 00pa3om, B HCCIEIYyEeMON CTaTheé OCHOBHBIMHU DJIEMEHTAMHU €€
coAep KaHusl SIBJISIIOTCS:

1) o0Os3aHHOCTb JIMI], OCYIIECTBJSIOMINX YrOJOBHOE IMpeciieIOBaHue,
pPa3bsICHATH TpaBa, OO0S3aHHOCTH M OTBETCTBEHHOCTh YYaCTHHUKAM YTOJOBHOTO
CyJONPOU3BOJICTBA;

2) CBUJIETEIILCKUI UMMYHUTET;

3) obecnieueHne 6E30MACHOCTH YYACTHUKOB YTOJIOBHOTO CYJOTIPOU3BOICTBA;

4) BO3MeENIEHUE BpeAa, NPUUYMHEHHOTO OpraHaMH, OCYLIECCTBIISIOIIUMHU
YTOJI0BHOE MpeciieI0Banue’,

Ha mamr B3risanm, HEOOXOIMM HE TOJBKO MEXaHHM3M pealli3allid JTaHHBIX
MOJIOKCHUI 3aKOHA, HO W YCIOBHUSA, MPU KOTOPHIX MEphl O€30MacHOCTH OymyT
OCYHIECTBIIEHbI. JTO JOCTATOYHO CJOKHBIM M BakHbIM Bompoc. Kak oTmeueHo
BBIIIE, NEPBOHAYAIBHOE pACCIEIOBAaHHE IO MEHUTCHIHAPHBIM MPECTYILICHUSIM
Mpou3BOAUT opran no3HaHusa. OgHako B Tekcte cT. 11 YIIK PD opran mo3nanus
KaK CyOBEKT JaHHON JAesTeIbHOCTH OTCYTCTBYyeT. C y4eTOM H3JI0KEHHOTO

npemiaraercs BHeCTH B coaepxkanue cr. 11 YIIK PO cnenyronue nameHeHus: u

nononHenus:  «Cya, TPOKypop, JIO3HABaTeldb, OPraH JIO3HAHUS OOS3aHBI

! Tam xe. — C. 94-95.

2 Cusbrit A.®. Yroi0BHO-HCIIOTHATEIBHOE npaBo Poccun: yueOHUK [Tl FOPUAMYECKHIX BY30B / IO
pexn. B.IL. Mankos. — Yebokcapsr: Canuka. — 2006. — C. 86.

3 Tam xe. — C. 86.
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Pa3bCHATH TMOA03PEBAEMOMY, OOBHHSIEMOMY, MOTEPIEBIIEMY, TPaXIAHCKOMY
WCTIy, TPAXKIAHCKOMY OTBETUHKY, & TAKXKE JPYIrMM YYaCTHUKAM YTrOJIOBHOTO
CYJIONTPOU3BOJICTBA UX MpaBa, OOA3aHHOCTU U OTBETCTBEHHOCTh U 0OECIEYUBATH
BO3MOXHOCTh OCYIIECTBJICHUS UX NPaB. ... [IpM HaTW4YMKU AOCTATOYHBIX JAHHBIX O
TOM, YTO TMOTEPIEBIIEMY, CBUJECTEIIO0 WIA HWHBIM YYaCTHUKAM YTOJIOBHOTO
CyJIONPOU3BOJICTBA, @ pPABHO Y4YaCTHUKAM, COACHUCTBYIOUIUM YTOJIOBHOMY
CYJIONIPOU3BOJICTBY, a TaKKe UX OJIU3KUM POJCTBEHHHKAM, POJACTBEHHHKAM WJIH
OJIM3KUM JIMIIAM YTPOXKAT YOUNUCTBOM, MPUMEHEHUEM HACHUJIHUS, YHUUTOXKEHUEM
WM TIOBPEXKJICHUEM HMX UMYIIECTBA JTUOO MHBIMH OIMACHBIMU MPOTHUBOMPABHBIMU
NESHUSMH, CyJ, TPOKYypop, CJE€I0BaTelib, OpraH JO3HAHUS U J03HABaTElb
MPUHUMAIOT B TIpeJiesiaX CBOEH KOMIETEHIIMM B OTHOIICHUU YKa3aHHBIX JIUI] MEPbI
0e30MMacHOCTH, a TakKe UWHble Mepbl O€30MacHOCTH, MPEIyCMOTPEHHBIC
3aKOHOAATENILCTBOM Poccuiickon denepamuny.

[IpencraBnsercs OeccCrOpHOW HEOOXOIUMOCTh YCTAHOBJICHUS TapaHTHIH
3alIUThl C MOMEHTAa BO3HMKHOBEHHUS OMNACHOCTH M Ha 0ojiee paHHEM »JTarie
MpPOM3BOJACTBA MO yroioBHomy jeny. CrenoBaTenbHO, MOMEHT Hauasa
MPAaBOOTHOIIICHUH, HAMPABICHHBIX HA 3allUTY YYaCTHUKOB YTOJIOBHOI'O MpOIiecca,
JTOJDKEH OBITh 00YCTIOBJICH JBYMS OCHOBAHUSMHM.

1) monydyeHue rocy1apCTBEHHBIMU OpraHaMy WU JOJDKHOCTHBIMU JIMIIAMHU
opraHa paccjielOBaHHsS CBeJeHHH 00 yrpose Juiy, KOTopoe oOjagaer
nH(popManueit 0 COBEPIICHHOM HJIA TOTOBSIIEMCS TIPECTYIICHNH,

2) YCTaHOBJICHME TaKUX CBEJCHHUM YKa3aHHBIMM OpraHaMyd M JuIlaMu. B
CBeJIeHHS O (haKTe yrpo3bl WM UMEB MECTO IIPOTUBOIPABHOM BO3JICHCTBUH MOYKET
M JOJDKHA BKIIOYAThCS HWH(POpMAmuMs O COBEPIICHHOM WM TOTOBSIIEMCS
IpECTYIICHUH

Bo3geilictTBue Ha ydacTHHKa YroJIOBHOIO MpOILECCa, KakK MPaBHIIO,
OKa3bIBACTCSI B CBA3M C HAJMYUEM Yy HEr0 BAXXHOW JJIs CIEACTBUS U CyJa

nHpopMalMK, OTHOCAIIEHCS K MpecTylyieHuo. B nuTepaType oTMeuaercs

! KpeimoB A.A. HekoTopble mpoGneMbl periaMeHTALMK YrOJOBHO-TIPOIECCYaNbHBIX IIPaB

ocyxneHHbix / mox pen. A.A. KpeimoB // Kypuan «¥Opuandeckass Hayka W IPaBOOXpaHUTENbHAS
npaktukay. — 2017. - Ne 2. — C. 98-102.
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yCUJIEHWEe MHOroo0pasusi MPOTUBOMPABHOIO BO3JACHCTBHS Ha YYaCTHHKOB
npotecca.

Taxkum o6pazoMm, 3akperuieHue B YIIK P® mep 6e3omacHOCTH JTUYHOCTH
cleayeT paccMaTpUBaTh KakK TapaHTHIO OOECTEUYEHHS] €ro 3aKOHHBIX UHTEPECOB B
YTrOJIOBHOM CYAOINPOU3BOACTBE, CPEACTBO JIOCTHXKEHMS €r0 LEeIu U 3aj1ay, GopMy
MPOTUBOACUCTBHSI HaMOOJIee OIMAaCHBIM BHUIAM MPECTYMHOCTH (OpraHU30BaHHOM,
npodeccuoHaIbHOM),  CBUAETENBCTBO  YCTPEMJIIEHHOCTH  TOCyAapcTBa K
NPUBEJICHUIO HAIMOHAJIBHOTO 3aKOHOJATENbCTBA B COOTBETCTBHE C PSIOM
MEXIYHAPOIHBIX TOKYMEHTOB. JleHCTBUTENBHO OYAET MPaBUIBLHO pacCMaTpPUBATh
3aIHUIIEHHOCTh HE TOJIBKO CaAMOTO OCYXKJIEHHOTO, M 3TO HE HY)KHO OMYyCKaTh, HO U
POJICTBEHHUKOB OCYXIEHHOTO, KOTOPOMY MOXKET TOCIIEI0BaTh yIpo3a KU3HU U
3JI0POBBIO.

PaccmoTpeB naHHyK TUIaBy, MOXHO CJejaTh BBIBOJ, 4YTO B JIIOOOMU
JESTENBHOCTH OCYIIECTBIIEMON MPABOOXPAHUTEIBLHBIMU OpPraHAMH, HEOOXOIUMO
nperycMaTpUBaTh 3aLIUTY JIUI, MPUBJICUYEHHBIX K YTOJOBHOMY €y, HE3aBUCHUMO
OT MX MPaBOBOI0 cTaTyca. Bech mpoliecc BOBIICUEHUS JIUIl TIO YTOJIOBHOMY JEIy
JOJKEH  OCYIIECTBISTHCA  MPABOOXPAHUTEIBHBIMU  OpPraHaMHu, a MOMEHT
UCTIOJIHEHUSI HaKa3aHWs WM HaXOXKJICHHs B CTaTyce IIOJI03PEBAEMOT0O WIIH
OOBHHSIEMOTO YYPEKICHUSMHU HCIOJIHSIIONIMMUA YTOJOBHBIE HaKa3aHUSA, [0
MOMEHTa OCBOOOXIeHUsA. MOXHO Takke CKa3aTh YTO BECh MPOIIECC C MOMEHTa
BO3OYXKJIGHUS JieJla ¢ JO KOHIIAa OTObIBAaHUS HAKa3aHUs yperyJupoBaH

COOTBCTCTBYIOIIIMMHU HOPMATHUBHO-IIPABOBBIMHA dKTaMH.
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SAKIIFOYEHUE

Ha ocHoBanuu BBIBOJIOB M3 maparpadoB JaHHON KypCOBOM pabOTHI, MOYKHO
TOBOPUTh O TOM, YTO O€30MacHOCTh B IIEJIOM OOECIEYUBACTCS IESATEIBHOCTHIO
rOCY/IapCTBEHHBIX OPraHOB, PA3IUYHBIX COLMAIBHBIX HHCTUTYTOB OOIECTBa IO
PETYIMPOBAHUIO OOIIECTBEHHBIX OTHOIIEHUH B IENAX COXPAaHEHUS >KU3HH U
3I0pPOBbS JIIOJIEH, a Takxke CcoONoJeHne M o0ecreyeHrue mpaBa U 3aKOHHBIX
uHTepecoB rpaxaaH. K oObekraM 06e30MmacHOCTH OTHOCHTCS JIMYHOCTH (TpaBa |
CBO0OJIBI), OOIIECTBO (IyXOBHBIE W MaTepHAIbHBIC IIEHHOCTH), TOCYAapPCTBO
(KOHCTUTYIIMOHHBIN CTPOM ).

[Ton nuyHOW 0GE€30MACHOCTBIO OCYXKJIEHHBIX MOHUMAETCS TapaHTUPOBaHHAs
MEXKYHApPOJIHbBIM TIPAaBOM M POCCUUCKUM 3aKOHOJATEIbCTBOM 3alIUIIEHHOCTb
KU3HH, 3J0POBbsI, UHBIX >KM3HEHHO Ba)KHBIX U COLMAJIBbHO 3HAYUMBIX MHTEPECOB
JUYHOCTH OCYKJEHHOTO OT HPUYMHEHHUsI Bpela, a TakxKe MpeJoTBpalleHue
OMMACHOCTEH W yIrpo3, BO3ZHHUKAIOIIUX B TMPOIECCE HUCHOMHEHUsS (OTOBIBAHMS)
YTOJIOBHBIX HAKAa3aHUW B BUJIE JTUIIEHUS CBOOO/IBI.

B nHacrosimiee BpeMsi co3laHa OpovyHas — 3aKoHoAaTenbHas — 0asa,
pErIaMEHTUPYIONAsi OCHOBBI MPABOBOT0O MOJIOKEHHUS OCYKACHHBIX K YrOJOBHBIM
HaKa3aHUsIM, HO JO COBEpIIEHCTBAa OHA janeka. OT 3p(HeKTUBHOCTH OOeCIeUeHHUs
MPAaBOBOI'0 TOJIOKEHUSI OCYXKACHHBIX K JIOOOH Mepe yrojioBHO - MPaBOBOTO

XapakTepa U 0eCpeKOCIOBHOTO UCIOJIHEHUs BCEX MPEANUCAaHUN MPUroBopa cyaa
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Oynet 3aBuceTh 3PPEKTUBHOCTH JOCTUKEHUS 1I€JI€i YyTOJIOBHON OTBETCTBEHHOCTH.
[IpaBOBOE MOJIOKEHHE JULL, OCYXKICHHBIX K PA3HBIM BUJaM YIOJIOBHBIX HAKa3aHUU,
HEOJIMHAKOBOE, TO €CTh CYIIECTBYET HEPABEHCTBO B MpaBax ATUX Jul. MHaue
rOBOPS, MPABOBOE IMOJIOKEHUE OCYkACHHBIX 00YCIOBIEHO XapaKTepPOM, CTEIEHBIO
OOIIIECTBEHHON OMACHOCTU, TSKECTHIO COBEPUICHHOTO UM TMPECTYIUICHUS W
Ha3HAYEHHBIM 32 3TO IMpecTyIuleHue HakazaHnueM. Coaep:kaHue Ha3HAYEHHOTO
HaKa3aHUs penaronMM o0pa3oM BIMSIET Ha (POPMUPOBAHHME MPABOBOIO CTAaTycCa
ocyxkjeHHoro. IlpakTuueckuit paOOTHUK, HCIOJHSIONIUNA HaKa3aHUEe, JOJKEH
IPOSIBJIATh YBAXEHHE K TIpaBaM OCYXJICHHOro, oOecrneurBaTh WX OXpaHy H
3aKOHHYI0 peanu3aiuio. CToip ke HeoOXOAUMO T0OMBATHCS BBIMOJIHEHHS BCEX
00S13aHHOCTEM CO CTOPOHBI OCYXKIEHHOTrO. B 3TOM M COCTOMT mpakTHyecKas
peanuzanus MPUHIUNA 3aKOHHOCTH B JIESATEIBHOCTH OPraHOB, HCIOJHSIOIMINX
HaKa3aHHeE.

JInuHas 6€301acHOCTh OCYXKIAEHHOTO SIBJISIETCS IEPBOCTETICHHOM IENBIO NSt
UCIIPABUTENIBHOTO yupexaeHusa. i1 mpenoTBpamieHus yrpo3 M HACWIHS Hal
OCYXJCHHBIM COTPYIHUKH JOJIKHBI HE 3aKPBIBATH TJ1a3a Ha JaHHBIE OOpalleHHs], a
B IIEPBYIO ouepenb obOpamiaTh Ha 3TO BHUMaHue. JlaHHAs JESTENBHOCTH BCETO
UCIIPABUTENIBHOTO YUPEKACHUS MpU 00ECTeueHnr 0€30MacHOCTH OCYKIEHHBIX K
JUIICHUIO CBOOOJBI MMEET NMPUOPUTETHOE 3HAYCHHUE, a TaKKe TpeOyeT YEeTKOTo
B3aMMOJICHCTBUSI OTAEJIOB U CIYXKO MO JaHHOMY HaIlpaBJICHUIO.

3akpemienne B YIIK P® wmep Oe3omacHOCTH JMYHOCTH — CIEIYET
paccMaTpuBaTh KakK TapaHTHIO OOECIeYeHWs €ero 3aKOHHBIX MHTEPECOB B
YTOJIOBHOM CYZOTIPOM3BOJICTBE, CPEACTBO JOCTHKCHHS €ro Leu U 3a1ay, GopMmy
MPOTUBOAECHCTBHSI HamOoJiee OMAacHbIM BHUAAM MPECTYMHOCTH (OpraHU30BaHHOM,
nmpoecCHOHaNbHOM),  CBUAETENBCTBO  YCTPEMJIEHHOCTH  TOCYyJapcTBa K
MPUBEACHUID HAUMOHAJIBHOTO 3aKOHOJATEIbCTBA B COOTBETCTBUE C PAJIOM
MEXIYHAPOIHBIX TOKYMEHTOB. JleCTBUTENBHO OYyIeT MPaBUIIBHO paccMaTpHUBATh
3alIMIICHHOCTh HE TOJBKO CAMOT0 OCYKJEHHOTO,  3TO HE HYKHO ONyCKaTh, HO U
POACTBEHHUKOB OCYKJIEHHOI'0, KOTOPOMY MOXKET IMOCIENO0BaTh yIrpo3a >KU3HHU U

3JI0POBBIO.
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[Ipunoxenne Ne 1

HopMaTHBHO-IPAaBOBBIE AKTHI Cratbsi
BceoOmas nexnapaius npaB yenoBeKa Cr. 3 Kaxzaplii 4eloBeK MMEET MpaBO Ha
KU3Hb, CBOOOTY u JTUYHYIO
HETIPUKOCHOBEHHOCTH;

Cr. 5 Hukto HE [OO0MKEH NOABEpPraTbCs
IIBITKAM HJIHA KECTOKHUM, OE€CUYeIOBEYHBIM
WIM  yHIDKAIOIIUM  €r0  JOCTOMHCTBO
00paleHnI0 U HaKa3aHUIO.

MexnyHapoJHOM NaKTe O TPAKIAHCKUX U
MOJUTUYECKUX MpaBax

Cr. 6 He k1O HEe MOXET OBITH JIHIIEH
JKU3HU,

Cr. 7 HukTOo HE [OOMKEH NOABEPraTbCs
IIBITKAM. . .}

Crt. 10 Bce numa, JmiieHHbIE CBOOOJBI,
UMEIOT TIPaBO Ha TyYMaHHOE oOpalleHue u

YBaOKCHUE JIOCTOMHCTBA, MPUCYILETO
YeJIOBEYECKOU JIMUHOCTH.
KonBenmus mnpotuB mnbITok U Apyrux | Cr. 2 Huxkakue UCKJIIOUUTEILHBIE

KECTOKUX, OecueI0BEYHBIX U YHUKAOMKUX
JOCTOHUMHCTBO BH/1O0B O6paHI€HI/I$I nIn
HaKa3aHUusA

00CTOATEILCTBA, KAKUMH ObI OHM HU OBLIH,
Oyab TO COCTOSSHME BOWHBI WM Yrpo3a
BOWHBI, BHYTPEHHSS MOJIUTHYECKas
HECTaOWJIBHOCTh WJIM JIF00Oe  Jpyroe
Ype3BbIYAHOE TIOJIOKEHHWE, HE MOTYT
CIIY)KUTh OTNPABIAHUEM TIBITOK.

MuHuManbHbIE CTaHJAApPTHBIC
06paHIeHI/IH C 3aK/IIIOYCHHBIMHU

IIpaBHJIa

Cr. 8 Hpe)lnonaraeT TO, YTO 3aKJIFOYCHHBIC
coacpiKarCcia B PaA3JACIIbHBIX 3aBCIACHHAX
NI 4aCTAaX.

Koncturyuus Poccuiickoit @enepanuu

Ct. 21 He KTO HE JOMKEH MOABEPraTbCs
OBITKAM WIW JKECTOKUM, OeCcuelIOBEYHBIM
WIM  YHUXKAIOIMIMM ~ €r0  JIOCTOMHCTBO
oOpalmieHd0 M Hakazanuio. Hukrto He
MOXET OBITH MOIBEPTHYT oe3
TOOPOBOJIBHOTO COTJIACHST MEIUIIMHCKUM,
HAYYHBIM U UHBIM OIIBITaM.

Cr. 22 Kaxzaplii uMeeT MpaBoO Ha JIMYHYIO
HEMIPUKOCHOBEHHOCTD.

YT0JIOBHO-UCIIOIHUTEILHBIN
Poccuiickoit @enepannn

KOJIEKC

Cr. 10 PO obecrieurBacT IPABOBYIO
3alUTy W JIMYHYI0 O€30MacHOCTh MpHU
VICIIOJIHEHUY HAaKa3aHUU

Cr. 12 OcyxneHHble HE MOTYT OBIThH
MOJIBEPTHYTHl MEJIUIIMHCKUM, HAyYHBIM U
UHBIM OTIBITAM

Cr. 13 OcyxneHHble HUMEIOT IMPaBO Ha
JUYHYIO0 0€30MacHOCTb. ..

YT0JI0BHO-TIPOLIECCY AJIBHBIN
Poccuiickoit denepannn

KOACKC

Cr. 11 Ilpm Haauuum JAOCTATOYHBIX
JaHHBIX O TOM, 4YTO HOTEpHEBUIEMY,
CBUJETENI0 WJIM HWHOMY JIMIy YIPOXKarT
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yOUNCTBOM, OpraHbI BJIACTU
NPUHAMAIOT  COOTBETCTBYIONIUE  MEPHI
0€30I1aCHOCTH.

06 YUPEKICHUAX u opraHax,
WCTIOJIHSAIOIINX YTOJIOBHBIC HAaKa3aHUS B
BHJIC JIMIIICHUST CBOOO B

Cr. 13 Vupexnaenus o0si3aHbl 00€CIIEUUTD
OXpaHy 3/I0pPOBbsI OCYXJICHHBIX; CO3/1aBaTh
yCIOBHUSL Il oOecriedeHus: 0e30MacHOCTH
OCYXJICHHBIX

O6 yrtBepxkaenun IlpaBun BHYTpEHHETO
pacropsiika UCIPAaBUTEIIbHBIX YUPEKIACHUN

Paznen 3. OcyxaeHHbIE HUMEIOT MPaBO Ha
OXpaHy 3/I0pPOBbS U JIMYHYIO 0€30MMaCHOCTD;
Pasnen 27. PermameHTHpyeT mnepeBOX
OCY>KJIEHHOTO B 6€30MacHO€ MECTO.

OO0 yTBepX IEHUU HHCTPYKIUU O TIOPSIKE
HATNPaBIICHUSI OCYXKIEHHBIX K JIMIICHHUIO
cBOOONBI i OTOBIBAHUS HaKa3aHHUS W3
OJTHOTO HCTIPABUTEIBHOTO YYPEXKICHUS B
apyroe, a TaKxKe HaTpaBJICHUN
OCYKICHHBIX Ha JIeueHHe U 00cleoBaHMe
B JIe4eOHO-IPOPUITAKTHUECKUE U JIeueOHO-
WCTIPABUTEIbHBIC YUPEHKICHHSI

[Tynkr 10. IIpeanosmaraercs mepeBop Ui
o0ecrieueHus TUNYHOU 0€30ITaCHOCTH.
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BBEJAEHUE

AKTyanpHOCTb TEMBI KypcoBoi paboThl. ['naBa 7 Koncturyuuun Poccuiickoit
denepanuu’ noceamena cyae6Hoi Bnactu u npokypartype. Cormacho 1.1 ct.118
Koncturynun Poccuiickoit @enepannu npasocynue B Poccuiickoit ®@enepanun
OCYILIECTBIISIETCS TOJIBKO CYIOM.

PykoBoactBysick cT.10 BceoOmieit nekinapaiuu NpaB 4YeloOBEKa KaXKIbId
YeJIOBEeK IS OMNpEJeieHUs] €ro NpaB M OO0S3aHHOCTEH U JJii YCTAHOBJIEHUS
000CHOBaHHOCTH MPEIbSBIECHHOTO €My YrOJOBHOI'O OOBHHEHHSI UMEET IMpaBo, Ha
OCHOBE TOJIHOTO PaBEHCTBA Ha PACCMOTPEHHUE €ro Jelia TJIACHO U C COOI0ICHUEM
BCEX TpeOOBaHMUI CIPaBeIIMBOCTH HE3aBUCUMBIM U OE€CIIPUCTPACTHBIM CYJIOM.

Taxke B 4.1 cT.11 BeeoOmeii nekiapanuu mpaB 4eJIOBEKa JO00H YeNIOBEK,
OOBUHSIEMBIN B COBEPIICHUU MPECTYIUICHHS, UMEET IIPABO CUYUTATHCS HEBUHOBHBIM
JI0 TOTO BPEMEHM, IOKa €ro BHHOBHOCTh HE OyAeT YCTaHOBJEHA 3aKOHHBIM
MOPSIKOM TPHY TIOMOIIM TJIACHOTO CyI€0HOTO pa3OupaTesibCTBa, IPU KOTOPOM EMY
rapaHTHPYIOTCS BCE BO3MOKHOCTH /IS 3aIIUTHIZ,

Cyn cuMrTaercs OCHOBHBIM YYaCTHHKOM YTOJIOBHOTO Ipoiiecca: 00 3ToM
FOBOPUT M CUHOHMMHUYHOE Ha3BaHHWE YrOJIOBHOIO IIpoliecca - YrOJOBHOE
CyIOTpOM3BOJICTBO. Benymas poiap cyna jenaer HEOOXOIUMBIM — YETKOE
OTPENICNICHHE €ro yroJOBHO-TIpollecCCyalbHOW (QyHKIMH. BMmecte ¢ Tem ¢
byHKIMAMH OOBMHEHMSI W 3alMTHl 4. 2 cT. 15 VYTroJoBHO-TIpoleCCyaTbHOTO
xozekca Poccuiickoit ®enepanun (nanee — YIIK P®)! taxxe HaspiBaeT GyHKIMIO
pa3peuIeHus yrojJoBHOIO Jeia, KoTopas 1no cmeicay cT. 15 YIIK PO npunagnexur

cyny. Ongnako moJsiokeHud 3Tod u uHBIX ctare YIIK P® HemocTatouHo s

1 Konctutymus Poccuiickoit denepanyu (mpuHATa BCEHApOJIHBIM TOJIOCOBaHMEM 12.
12.1993) (c yueroMm momnpaBoK, BHeCEHHbIX 3akoHaMu P® o mompaskax k Koncrutymuu P® ot
30. 12.2008 Ne 6-®K3, ot 30. 12.2008 Ne 7-®K3) // Poccuiickas razera, Ne 7, 21. 01.2009.

2 Beeobmas Jeknapanus npas yenoBeka (mpunsata ['enepanbHoit Accambieeit OOH 10.
12.1948) // Poccuiickas ra3eta, 10. 12.1998.

! YrosnoBHo-mporieccyanbHbIi Kojeke Poccuiickoit denepanun : GpenepanbHblil 3aKOH OT
18.12.2001 1. Ne 174-@3 (B pen. ot 29.07.2017 r. Ne 251-®3) // Poccuiickas razera. — 2001. — Ne
249; - 2016. — Ne 292; - 2017. — Ne 1.





pelieHus BOmpoca O TOM, KaKOBO COACpX aHWe (PYHKIMHU pa3pelieHus: Jena u
CUMTAETCS TU OHA €AMHCTBEHHOHN (QYyHKIMEW cyna B yroioBHOM mporecce. OTBeT
Ha TIOCTAaBJICHHBIE BOMPOCHI B)KEH HE TOJBKO JIJIsl TEOPUU YTOJIOBHOTO IMpoIiecca,
HO M JUUIS IPAKTHUKH, IOCKOJIBKY MpoLeccyaibHas (QYHKIUSA yIaCTHUKA YTOJOBHOTO
mporecca TpeJoNpeieNisieT €ro MPaBOBOE IOJOXKEHHUE, TO3BOJSET BBISBUTH
cnenu@uKy €ero yrojlOBHO-TIPOLIECCYaIbHOM  JEATENBHOCTH, CpEICTBa  ee
OCYILECTBJICHHS M MOBBIIICHUS 3PPEKTUBHOCTH.

OOBbeKkTOM paboThl SBISAIOTCA OOIICCTBEHHBIC OTHOIICHHS, BO3HHUKAIOIIHME
MEX]ly yYaCTHHKAMHU YTOJIOBHOTO CYIOTPOU3BOJACTBA B TPOIECCE peaTr3alliu
HOPM, PETYJIHPYIOIUX OCYIIECTBICHHWE CYIAOM IOJHOMOYHMA Ha JOCYISOHBIX
CTaJIUSX YTOJIOBHOTO TpoIlecca.

[MpeameToM paboOTHI SIBISIETCS TCOPETHUYECKHE AaCIEKThl OCYIIECTBICHUS
CYJIOM BJIACTHBIX TIOJTHOMOYHMH Ha JOCYACOHBIX CTAIUAX YTOJOBHOTO Ipoliecca.

[enpto pabOTHl SBISETCS TOJHOE W BCECTOPOHHEE HM3YyUCHHUE W aHAIH3
mporiecca pealu3aliid CyJOM CBOUX ITOJIHOMOYHH Ha CTagusx J0CyneOHOTro
IPOM3BOJICTBA, ONpPEACIICHUE CIOKHOCTH U MPOOJIIEMAaTHKH B TPUMEHEHUU HOPM
VYIIK P® o cyneGHOM KOHTpOJIE.

JUIssT JOCTH)KEHUS TIOCTABICHHOW eI HEOOXOAMMO PEUIUTh CIEAYIONINe
3aJ1aum:

1)  ompenenuTh MECTO U POJIb CyJa B YTOJIOBHOM CY/OITPOU3BOJICTBE;

2)  paccMOTpeTh (YHKIIMM W TIOTHOMOYHS CyJa B  yrOJIOBHOM
CYZOTIPOU3BO/JICTBE;

3) PaCKpPBITh CyZCOHBIN MOPSAIOK PACCMOTPEHUS Kajlo0;

4)  mposectu ananu3 riaBbl 47 YIIK P®;

B ocHOBY paboThI TOJIOKEHBI CIICTYIOIINE METOIBI: THATCKTHUSCKAN METO/
MO3HAHMSI, METOJIbI aHaJM3a W CUHTE3a, WHIYKIIUU W JEAYKIIMH, HAOJIOICHUS U
CpaBHEHUS, TTO3BOJISIONINE OTPA3UTh B3aMMOCBS3b TCOPUH H MPAKTUKU, (HOPMBI U
COJICp)KaHUsl TMpEAMETa UCCICOBaHHUS. OTH METOJbI IO3BOJIMIM  CaMbIM
MOCJICIOBATSIBHBIM W TOJIHBIM 00pa3oM H3y4YuTh pOJIb CyAa B JOCYIEeOHBIX

CTaauAX YIrOJIOBHOI'O IIponccca.





HopmartuBHo- npaBoBast ocHOBa paboTel npencraBieHa Koncrurynuei PO,
Bceobueit nexnapanuu npas yenoBeka, YIIK PO, YK PO npyrue HopMaTtuBHbBIE
IIPABOBBIE AKTBHI.

TeopeTnueckass OcCHOBa pabOTHl 3aKIIOYAETCS B TOM, 4YTO KOJIMYECTBO
MCTOYHUKOB, pacCMaTpUBAIOUIUX POJb CyJa B JOCYIAEOHBIX CTAIUSAX YTOJIOBHOTO
mpolecca, NPeJCTaBIeHO JO0CTaTo4HO Imupoko. I[lonpoOHO faHHas Tema
paccmoTpeHa TakuMu aBTopamu kKak: B. A. Jlazapesa, IL.A. Jlynunckas, FO. K.
SxumoBuu u np. B cBoux paborax naHHbIE YYEHBIE OTPA3WIM MOJHOTY U
CYLIHOCTb JJAHHOW TEMBI.

CtpykTypa paboOThl mpeicTaBieHa BBEJCHHMEM, JIByMs  TIJaBaMH,
BKJIIOUAIOIIME 4YeThipe maparpada, 3aKiIOueHHEeM M CIHCKOM HCIOJIb3yEeMbIX

HNCTOYHHKOB.





I''TABA 1. ObIIIAA XAPAKTEPUCTHUKA CYIA KAK YUHACTHHUKA
YT'OJIOBHOTI'O CYAOITPONU3BOACTBA

1.1. Mecto u posb Cyia B yTOJIOBHOM CYAOIPOU3BOJICTBE

Cyn B yYroJOBHOM MpOIECCE€ MPHU3BAH peElIaTh OCHOBHOM, BaXXHBIM H
IJIaBHBIA BOMPOC O BUHOBHOCTH MojACyauMoOro. [Iponio coBceM HEMHOTO BpeEMs C
TOTO Mepuoja, korjaa cya B Poccun BeIHYXieH ObUT B CHITY BO3JIOKEHHBIX Ha HETO
MOJIHOMOYUM BBIMOJHATH JACHCTBUSI, TPUCYIIHE OOBUHEHUIO. DTO MPOUCXOAMUIO B
dopMe BO30YXJIeHHUS YTOJOBHOIO Jea B XOJe CyJIeOHOro pa3duparenbcTBa, B
BO3BpalICHUU MTPOKYPOPY YTOJIOBHOTO JieJia JIs MPOU3BOJICTBA JOMOJIHUTEIBHOTO
paccieoBaHus, CyJl HHUITMUPOBAJ COOMpaHue JI0Ka3aTeIbCTB BUHBI MOJICYIUMOTO
¥ COBEpILAJ UHBIE JEHCTBUS B TIOJJIEPKKY CTOPOHBI OOBUHEHHS .

B Hacrosiiee BpeMsi yroJoOBHOE CYJONPOU3BOACTBO BO3HHMKAET IO MOBOIY
COOOIIEHHUS] O COBEPIICHHOM WJIM TOTOBSIIEMCS MPECTYIUICHUH TMPU HaJTUYUH
JOCTAaTOYHBIX JAHHBIX, YKa3bIBAIOIIMX HA NPHU3HAKU MpecTyIuieHus. J[Buxkymiei
CWJION YrOJIOBHOTO CYAOIPOM3BOJCTBA SBIISIETCS OOBMHEHHE, KOTOPOMY BCET/a B
TOW WM WHOW MEpEe MPOTUBOCTOUT 3amura. M i1 pemeHus mpaBoOBOro cCriopa
ATUX MPOLIECCYATbHBIX CTOPOH HEOOXOIUM CaMOCTOATEIbHBIM, HE3aBUCHUMBIN H
OeCIpUCTPACTHBIM CYOBEKT, CIIOCOOHBIM OOBEKTHMBHO, 3aKOHHO UM OOOCHOBAHHO
pa3peunTh cuop OOBUHEHUS U 3alUThl. IMEHHO TaKkylo pOJib MPU3BAH BHIOJIHATH
B YIrOJIOBHOM CYAONPOU3BOJACTBE CyA. Takas poiap cyaa yrojJIOBHOM
CYIOTIPOM3BOJICTBE TONydnia cBoe mpaBoBoe odopmiienne B Koncturynuu PO
1993 r. u poccuiickoM 3aKOHOAATEILCTBE, B TOM uncie, B YIIK PO.

Cyn wuMmeer crTaryc opraHa TOCyJapCTBEHHOW BJIAcTH, Ha KOTOPBIM
BO3JIOKEHO ocymiecTBienne cyaeonoi snactu (ct. 10 Koncturynuu P®). U3 cr. 1

denepanbHOTO KOHCTUTYLHMOHHOTO 3akoHa «O cyneOHoil cucteme Poccuiickoii

! Cm.: Kamapmuma A.A. HesaBucumocTh cyfedl Kak HPUHIHUI  YrOJOBHOTO
CYZOIIPOU3BOJICTBA // AKTyallbHbIE BOTIPOCHI OOpBOBI ¢ mpectyruienueM. - 2015. - Ne 2. - C. 56-
58.





7

denepanum»! cnenyer, uro cyne6HAs BIACTh OCYLIECTBIAETCS TONBKO CYAAMH B
JULEe CyJIed U — MPUMEHUTENBHO K YTOJIOBHOMY MPOIECCY — MPHUBICKAEMbIX B
YCTAHOBJICHHOM 3aKOHOM MOPSIKE MPUCSHKHBIX 3aceaTeseH.

Takum o6pa3zoM, cyn MpeACTaBiseT CO0O0Ml CyneOHYI BIacTb, 3TO OpraH
TOCYJapCTBEHHOW BJACTU, B CHJIY YE€ro BBINOJHSIOT TOCYJApPCTBEHHYIO
00s13aHHOCTh — 3aIIUTY MPaB U CBOOO]I YeJIOBEKA U TpakKJaHUHA.

A.M. JlapuH noj 3anuToi B 00111eM CMBICIIE CJI0BA MOHUMAIT I€SITEIHLHOCTD,
COCTOSIIIIYI0 B OXpaH€ JMYHOCTH OT HE3aKOHHBIX HApPYIICHUHW M OTrpaHUYCHUU
npaB, CBOOO/, MHTEPECOB, B MPEIYNPEKJACHUU ITUX HAPYIICHUN U OTPAaHUYCHUM, a
TaKk)K€ B BO3MEIICHUU NMPUYMHEHHOTO BpEaa, €CIU MPEeAYNPEIUTh WU OTPa3UTh
HapyILEHUE He yaI0Ch>,

CyIIHOCT, TPABOOXPAHUTENBHONW JACATEILHOCTH CYJ0B B YrOJIOBHOM
CyJONPOU3BOJICTBE MpPOSIBIAECTCA uepe3 ero HazHayeHue. Ctatea 6 VYIIK PO
BMECTO ONpEAENeHUsT LeJleld U 3aJad HCIHOJb3yeT TEPMHH «HA3HAYCHHE
YTOJIOBHOTO  cyaonpou3BojcTBa». (CeMaHTHUYECKH «HA3HAYEHHE»  CIIEIYeT
MIOHMMATh Kak IIelb, npeanasHadenue’. Takum oOpa3oM, Lesb, IpeIHa3sHAUYCHHE
CyneOHOM NesATeIbHOCTH U CyJla KaK YYaCTHHKA YTrOJIOBHOTO CYJIONPOU3BOJICTBA B
HacTosIIIee BpeMs onpeiesieHa coaepxxanuem ct. 6 YIIK Pd:

1) 3amuTy MpaB M 3aKOHHBIX WHTEPECOB JIMIl U OPraHU3aIUi, MOTEPIICBIINX
OT IPECTYIUICHUH;
2) 3ammMTy JMYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO OOBHHEHWS,
OCYXJCHHS, OTPAHIYCHHUS €€ MPaB U CBOOOI.
B kauecTtBe cCymoB, OCYHIECTBISAIOUIMX YTOJIOBHOE CYAONPOU3BOACTBO,

BBICTYIIAIOT TOJBKO Cyabl 00meH opucauknmn. [Ipu 3ToM 1o cmeiciy cT. 1 3akoHa

1O cyne6noii cucreme Poccuiickoit ®esepanun : QenepanbHbIi KOHCTHTYIHOHHBII
3akoH oT 31.12.1996 Ne 1-®K3 (pen. ot 05.02.2014) // Poccuiickas razera. — 1997. — Ne 3;
CoOpanmue 3akoHonatenbeTBa PO. — 1997. —No 1. — Cr. 1; Poccuiickas razeta. — 2014. — Ne 6.

2 Jlapun A.M. 3amura npaB YenoBeka B yroJlOBHOM CYI0Npou3BoicTBe // ObIas Teopus
npasa. — M.: - 2016. — C. 169-172.

3 Jlaposckux C.M. OyHKIMH, BBIIOJTHAEMbIE CYJIOM B YIOJOBHOM CYIONPOM3BOJICTBE //
Becthnuk IOYpI'Y. — 2017. — Ne 10. — C. 35-40.
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P® «O craryce cyneit B Poccuiickoii denepannn» HOCUTENSIMU CYAEOHON BIACTH
IPHU3HAHEI B UX IMYHOM KAUeCTBE MMEHHO CYJbH, T. €.

1) numa, HajeNeHHbIE B KOHCTUTYIIMOHHOM TMOPSIKE MOJIHOMOYHUSMHU
OCYIIECTBIIAITh MPABOCYAME, M OCYHIECTBISAIONIME CBOU OOS3aHHOCTH Ha
npodecCUOHAILHON OCHOBE;

2) mpeacTaBUTENM HApoJa, MPHUBJIEKAEMBbIE B YCTAHOBJICHHBIX 3aKOHOM
CIIy4asix K OCYUIECTBICHUIO MPABOCYIUSI.

CyneOHass BIacTh CaMOCTOSITENIbHA, OHA JCHCTBYET HE3aBUCHUMO OT
3aKOHOJATEIIbHOW W HCIIOJHUTEIIBHOM BJIACTEHW MW OCYIIECTBISAETCA TOJBKO
TIOCPEICTBOM CYI0IPOM3BOJICTBAZ,

OcymiecTBiaeHUE TPABOCYAUsI HE3aBUCUMBIM M OCCIIPUCTPACTHBIM CYIAOM —
OCHOBA JIEMOKPATHYECKOI'0 MPABOBOTO T'OCYAapCTBa, B KOTOPOM TIpaBa U CBOOO/IBI
YeNIoBeKa U rPakJaHHHA BCET1a COCTABISAIOT OCHOBY 3aKOHA TOCY1apcTBa’.,

Ocy1iecTBiI€HUE TPABOCYAMS TOJBKO CYJIOM TMPEACTaBIAET CYI Kak
HOCHUTEJNS BJIACTHBIX IMOJIHOMOYMW, NEPEIAHHBIX €My TOCYJapCTBOM KaK Oprasy,
OTITPABJISAIOIIEMY TIPABOCYIME OT €r0 UMEHHU. BIIaCTHBIMU MOJTHOMOYMSIMH KaX bl
opraH ToCyJapcTBa O0OJIalaeT B CHJIy CBOEH KOMIICTCHIIMH, B KOTOPOH JTH
MIOJITHOMOYHSI TIPOSIBIISIIOTCS HE TOJIBKO KaK IpaBa, HO M Kak 00s3aHHOCTH. DTO
OYEBHUIHO, ITOCKOJBKY CyAbl HE OTOPBaHbl JAPYr OT JApPyra, a HaXOIITCA BO
B3aMMOJICVICTBUH, CBSI3U U B3AUMHOW CUCTEMHOM MOJIYMHEHHOCTH. Toraa K npaBam
CyJa, Kak OpraHa HaJECJICHHOTO BJIACTHBIMU IOJHOMOYHUSIMH CJIEAYET OTHECTH
pacriopsauTeabHO  BiacTHble  GyHKmEH. OOS3aHHOCTH  BBIPAKAIOTCA B
OTBETCTBEHHOCTH TEpEJl TOCYIapCTBOM, BBINICCTOSAIIMMHU CyAaMH, II€pe]
obmecTBoMm, HakoHen. OJHOW W3 TJIAaBHBIX IPaBOOOS3aHHOCTEH Cyna SBISICTCS

ornpasieHue mnpasocynus. IIpaBocyaue ecTh O0O0M3aHHOCTH Cylna mepen

1 O cratyce cyneit B Poccuiickoit ®eneparuu : 3akoH P® ot 26.06.1992 Ne 3132-1 (pen.
oT 28.12.2016) // Poccuiickas razera. — 1992. — Ne 170; Benomoctn CHJ/] u BC P®. — 1992, —
Ne 30. — Cr. 1792; Poccuiickas roctuius. — 2016. — Ne 105.

2 Kopones I'H., JluzynoB A.C. O MoMeHTe Hauana JOCYIeOHOTO MpPOM3BOJACTBA //
CoBpemennoe npaso. —2017. —Ne 5. — C. 100 - 103.

% Beposa JI.M. ®yHKIMK Cy/ia B YrOJIOBHOM CYIOHpOU3BocTBe // OOIIECTBO U MPaBo. —
2017. — Ne 5 (32). — C. 176-183.





rocyJapcTBOM W  JIMIIaMH, YYacTBYIOIIMMHU B  Jej€,  OCYIIECTBIATh
pa3OUpaTenbCTBO M pa3pelieHue CyAeOHBIX Jiell, 005S3aHHOCTh, CYAUTh O TpaBe,
MPUMEHSITh HOPMBI TIpaBa, a MPU HAJUYMU OCHOBAHUN — U TOCYJApPCTBEHHOE
npunyxkaenuel. M3  5TOro  clemyloT O4eHb  BaXKHBIE  XApPAKTEPUCTHUKH,
MO3BOJISIIOLIME TOHSATh COBPEMEHHYIO pOJIb M MECTO Cyda B YrOJIOBHOM
CYJOIPOU3BOJICTBE.

Bo-1niepBhIX, YrojIOBHOE CYIONPOU3BOJICTBO SIBISETCS HEOOXOIUMBIM U
€MHCTBEHHO BO3MOXKHBIM CPEJCTBOM peaju3aluu CyAcOHOM BIacTU TNpH
OPOU3BOJICTBE IO YrOJOBHOMY JE€ly, a CyJd B YIOJOBHOM CYJIONpPOU3BOJICTBE
SIBJISIETCS. €JUHCTBEHHBIM CYOBEKTOM, MPABOMOYHBIM OCYIIECTBIATH CYISOHYIO
BJIACTb.

Bo-BTOpBIX, CyA0MpOn3BOACTBO — 3TO MpoIecCyalibHas JEATEIbHOCTh IO
MOBOJIY KOHKPETHOT'0, €AWHUYHOTO MPaBoBOro cropa. Crop tpedyer pa3peiieHus
HAa OCHOBAaHMU IpaBa, a CyJ B CYIONPOU3BOJCTBE OCYIIECTBIISET MPUMEHEHUE
oO11e# TpaBOBOM HOPMBI K KOHKPETHOMY CJIyYaro.

Ha ocHoBaHum 3TOro Cyz CUMTaeTCs OCHOBHBIM YYAaCTHHUKOM YTOJIOBHOTO
npoiecca: 00 3TOM TOBOPUT M CHHOHUMHUYHOE Ha3BaHHE YTOJIOBHOTO IpoIllecca -
yrOJIOBHOE CYAOIPOU3BOACTBO. Beayias poib cyaa nenaet HeoOX0IUMbBIM YETKOE
OTpEJICTICHHEe €ro yroJioBHO-TporeccyanbHor ¢GyHkuuu. Cyn Kak —opraH
rOCy/IapCTBEHHOM  BJIACTH  OCYIIECTBISIET B  COBPEMEHHOM  YTOJOBHOM
CYJIOTIPOM3BOJICTBE TOJIBKO €My TMpHUCyIIHe (QYHKIMHU: pa3pelieHus nena Hu
CyJIeOHOTO KOHTPOJIS.

Hapsiny ¢ BimacTHeIM CTaTycoM U IIUPOKUMHU IPOLECCYabHBIMU
MOJITHOMOYHUSAMH TPOIECCYyalbHOE TOJIOKEHHE Cyla KaKk CyObeKTa YroJIOBHO-
MpOILIECCYaIbHBIX ~ OTHONIEHWW  OTIMYAeTCsl  TaKKe  BBICOKUM  YPOBHEM
OTBETCTBEHHOCTH. JleWcTBUS W pemieHus cyAa AOKHBI COOTBETCTBOBATH
tpeboBanusam He Toabko Koncturyruum P®, VIIK P®, Ho u olmenpu3HaHHBIM

HOpMaM Y MPUHIHUIIAM MEXKAYHApPOIHOr0 MpaBa, HAPUMEDP, YCTAHABIUBAEMBIM CT.

! Kamapnuna A.A. He3aBucuMOCTb cyfieif Kak HPUHIIMII YTOJNOBHOTO CYAONPOM3BOACTBA
/| AkTyanbHbIE BOIIPOCHI 60pbOBI ¢ pectymienueM. - 2015. - Ne 2. - C. 56-58.
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6 EBpomneiickoli KOHBEHIMH O 3alIUTE IIPaB 4eIOBEKAa M OCHOBHBIX cBOOOA' M
3aKpEIUISIIOIINM [IPaBO YEJIOBEKA Ha CIIPABEUIMBOE CyJeOHOE pa30upaTeabCTBO.
Ha ocHOBaHuHM BbIIIE H3JI0KEHHOIO CIEAYET, POIb AEATEIBHOCTH CYIOB
BBIPAXAETCd HE TOJIBKO BO BCEBO3PACTAIOIIEM OOBEME pacCCMATPUBAEMBIX MU
paspemaeMbIX J1€JI, HO U B TOM 3HA4E€HUHU, KOTOPOE UMEET AEATEIBHOCTH JTHUX
CYIOB JUIsl 3alllMThl MpaB M CBOOOJ Tpa)KJaH, B YTBEP>KICHUU IPABONOPSJIKA,
YKPEIUICHHH DPEKHUMa IpaBoOBOro rocyngapcrsa B Poccun. Cyxn npu peanusanuu
CBOEM  JIEATEIBbHOCTU HAJEIEH pPa3JIMYHbIMU  YIOJIOBHO-IIPOLECCYAIbHBIMU

(I)YHKL[I/ISIMI/I U IMOJIHOMOYHAMMU.

1.2. ®yHKIMH ¥ TOJTHOMOYHS CYyJla B YTOJIOBHOM CYJIONPOU3BOJICTBE

B oTnuune OT KOHCTUTYIIMOHHOTO, TPa)KIaHCKOTO M aJMUHUCTPATUBHOTO
CYJIOTIPOM3BO/JICTBA, B YTOJIOBHOM CYJIOIIPOU3BOJICTBE €CTh JOCYJCOHBIC CTaJANH, B
KOTOPBIX YYaCTBYIOT HE TOJBKO CYyJ, HO W OpraHbl MCIOJHHMTEIBHON BIACTH, Ha
KOTOpBIE BO3JaraeTcs OCYIIECTBICHHE YTOJOBHO-TIPOLECCYAIbHOW (DYHKIIMU
ooBuHeHns?. [l03TOMy NpPUHIMIMANBHOE 3HAYEHHE JUIS  COBPEMEHHOIO
YrOJIOBHOTO  CYIOMPOU3BOJACTBA MPUOOpETAaeT TNPaBWIBHOE pPa3rpaHUUYCHUE
(GYHKIHMI ¥ TOJTHOMOYHUIH OpPraHoOB CyJe0HON 1 UCIIOTHUTEILHOMN BIACTH.

B cootBeTcTBUU 4. 2 cT. 15 VIIK P® wuuper uerkoe pasrpaHuyueHHE, T]I€
yKa3aHo, 4yTOo (YHKIMU OOBWHEHWSA, 3alIUTHl W pa3perieHus YroJOBHOTO Jela
OTJIEJICHBI JIPYT OT JIpyra U HE MOTYT OBITh BO3JIOKEHBI HA OAMH M TOT XK€ OPraH

WK OJHO M TO K€ JOJDKHOCTHOC JIMIIO. CYI[ KaK Opra” FOCYI[&pCTBGHHOfI BJIaCTH

OCYIIECTBIISIET TOJBKO €My TMpucyIre (GYHKIMHA: pa3perieHus aefia U Cyae0HOro

1 O 3amure npas yenoBeka U OCHOBHBIX cBOOOJ : KOHBEHIHs OT 4 HOAOps 1950 (c u3Mm.
or 13.05.2004) // CoGpanue 3akononatensctBa P®. — 2001. — 08 suBaps. — Ne 2. — Cr.
163;bromnerens MeXAyHapOIHBIX 10T0BOpOB. — 2001. — Ne 3.

2 Cm.: O cynmax obmeii ropucaukiuu B Poccuiickoit ®enepanuu : (enepanbHbIi
KOHCTUTYIIMOHHBIN 3akoH 0T 07.02.2011 Ne 1-®K3 (pen. ot 21.07.2014) // Poccuiickas razera. —
2011. — Ne 29; Cobpanue 3akoHonarenbcrBa PD. — 2011, — Ne 7. — Cr. 898; Ilapnamenrtckas
razera. — 2011, — Ne 8.
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koHTposl. Cym o0s3aH  oOecreunBaTh CHOPaBEIJIMBOE U OECHPUCTPACTHOE
paspelieHue Ccropa, IMpeaocTaBisisi CTOPOHAM paBHbIE BO3MOXKHOCTH A
OTCTaWBaHMs CBOUX TMO3UIMH, W TOTOMY HE MOXET NpUHUMATh Ha ce0s
BBITIOJTHEHUE WX TMpoleccyalbHbIX (11eneBbix) GyHkiuii. Cyn o0s3aH 00bEKTUBHO
OIICHUBAaTh 3aKOHHOCTb W OOOCHOBAaHHOCTh BBIJIBUTAEMOTO TMPOTUB JIUIIA
OOBUHEHUS, MPOBEPssl PE3yIbTaThl UX JEATEIHHOCTH, a TaKXKe paccMaTpHuBas
XKajao0bl Ha JEUCTBUA U pEHIeHUS JOJDKHOCTHBIX JIMI[, OCYIIECTBIISIOIMINX
YTOJIOBHOE CYIONPOU3BOJICTBO HA AOCYACOHBIX CTAIHSA,

OyHKIMS pa3pelieHus] yroJoBHOIO Jiefia, T. €. IPaBOMOYHE M0 pa3pelIeHUI0
criopa MeEXay OOBHHEHHMEM U 3alllUTON, MPUHAJICKHUT HCKIIOYUTEIBHO CYIY.
Cratbss 15 VYIIK P® numpe Ha3piBaeT (YHKIMIO pa3pelieHus] Jiejla, HO He
packpeiBaeT ee cojaepxkanus. Cojep)kaHUE BBITIONTHAEMONW CynoM (YHKIUH
paspemienus nena packpeiBaetcss B Ocobennort yactu YIIK, B wactHOCTH, Tipn
aHaJu3e MOJHOMOYHUU Cyna, IpeaycCMOTpPeHHBIX TI. 35—39. Cya BBINONHSET 3Ty
(GYHKIMIO TyTEM PACCMOTPEHUS U pa3pelieHus B Cy1e0HOM 3aceJaHuu YTOJIOBHBIX
7€M, TIOCTYNUBIIMX C OOBHHUTEIBHBIM 3aKJIIOYEHHEM (aKTOM) OT OpraHoB
UCITOJIHUTEIBHOM BIACTH.

OyHKIHS Cy1e0HOTO KOHTPOJISi — HOBAsl U CAMOCTOSITEeNIbHAS (PYHKITUS Cyia
B coBpeMeHHOM mpoiecce. Ocoboe 3HaueHWe OoHa MPUOOpPETaeT B OTHOIICHHUH
OpraHOB HCIIOJIHUTEIBHON BJIACTH, OCYLIECTBIIAIOUIMX YIOJIOBHBIM MpOLECC Ha
nocyneOubix cramusx3. Cymy HpUHAIICKHT BEAymias pojb B OCYIICCTBICHUH
Ha3HA4YeHUs1 yrojoBHOro cypaomnpousBoacTBa (cT. 6 YIIK P®). 3amura npaB u

3aKOHHBIX MHTEPECOB JUI U OpPraHU3allMil, TOTEepHEBIINX OT mpecTymieHui (m. 1

! Cm.: KonokonoB H. A. Pome cyna B MexaHuW3Me TOCYAAPCTBEHHOTO YIPABICHHUS :
aBTOped. auc... AOKT. ropua. Hayk: 12.00.09. — M., 2006. — C. 32.

2 Ilo memy o mpoBepKe KOHCTHTYIHMOHHOCTH OTHENBHBIX IIOJIOKEHHH YTOJOBHO -
nporneccyanbHoro kojekca PCOCP, peryaupyromux I[MOJTHOMOYMS cyJa IO BO30YXKJIECHHIO
YTOJIOBHOTO Jefa, B CBsA3U ¢ kanoboil rpaxkaanku M.IT. CmupHOBo# u 3ampocoMm BepxoBHoro
Cyna Poccuiickont @enepanun : Ilocranosnenne Koncrutynmonnoro Cyna P® ot 14.01.2000
Ne 1-IT// Cobpanue 3akoHonarensctBa PO. —2000. — Ne 1. — Cr. 108.

3 Tlo geny o mpoBepKe KOHCTHUTYLMOHHOCTH cTaThu 418 YTOIOBHO - mporeccyaqbHOroO
kogekca PCOCP B cBa3u ¢ 3anpocom Kaparysckoro paiionHoro cyaa KpacHosipckoro kpas :
nocraHoBnenne Konctutynnonnoro Cyma P® or 28.11.1996 Ne 19-I1 // CobGpanue
3akoHogaTenscrBa PD. — 1996. — Ne 22. — Cr. 2491.
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4. 1 c1. 6 VIIK P®), obecnieunBaeTcs Cya0oM MPU PACCMOTPEHHH M Pa3pelICHUH
VIOJIOBHBIX JI€Jl, KOrjJa CyJ MNpuU3HAeT OOBHHEHHE JOKa3aHHBIM, BBIHOCUT
OOBHHMTEJIbHBIN IPUTOBOP, HA3HAYAET HaKa3aHUE, pa3pelIaeT IpaXaaHCKUN UCK U
TE€M CaMbIM BOCCTAaHABJIMBAET HAPYLIEHHOE IPaBo’.

3amura JMYHOCTH OT HE3aKOHHOIO M HEOOOCHOBAHHOTO OOBUHCHHS,
OCY)KJICHUS, OrpaHWYeHHs mpaB W cBoOoxy (m. 2 4. 1 cr. 6 VYIIK P®D)
o0OecreynBaeTcs CyJIOM TMpU BBIHECEHUHM WM ONPABAATEIBHOTO IPUTOBOPA,
NPEKpalleHUd YTOJIOBHOTO Jiefla, a TaKXke NpU OTMEHE WIM H3MEHEHHH Mep
IPOLECCYAIbHOIO MPUHYKJEHUS, OCYUIECTBICHUN CYJeOHOr0 KOHTPOJII BO BCEX
craausx npouecca. Cyn ctaHoBUTCs HanOosee 3 (HEKTUBHBIM CPEJACTBOM 3aIUTHI
oT moboro HapyumieHus npasa’. OyHKIUS paspelIcHUs YTOJOBHOIO Jejia
MO3BOJIIET CYAy M O0O0s3bIBa€T €ro BBICTYNaTh apOUTPOM B CIIOPE OPraHoB
roCy/apCTBa, OCYLIECTBISIONIMX OOBUHEHHE, U TPAKJAHUHA, OCYIIECTBIISIONIETO
CBOI0 3alIUTy BCEMU HE 3alpelleHHbIMU 3aKOHOM cpeactBamu. Ho 3T0 He
O3HAYAEeT, YTO CY/ MACCUBHO U OTCTPAHEHHO HAOJIOAAET 32 «IIOEAMHKOM) CTOPOH.

[IpaBonpUMEHHUTENbHBIN XapakTep NEATEeNbHOCTH Ccylda TpeOyeT OT Hero
y4acTUsi B UCCJIEAOBAaHUU JI0KA3aTENIbCTB, IPEICTABISEMbIX CTOPOHAMH, JIS
BBISICHEHUS BCEX IOPUAMYECKH 3HAYUMBIX OOCTOSTENBCTB J€Na, IMPOBEPKH U
yCTpaHEHHUs COOCTBEHHBIX COMHEHUH, C TeéM, 4TOObI OH MOT NMPUHATH 3aKOHHOE U
000CHOBaHHOE pEIICHHE MO Jeiy. Takoe TOJKOBaHUE TMOJHOMOYMNA CyAa J1aeT B
onHoM u3 cBoux omnpeneneHudl Koncruryunonnsli Cyn P®: «OcymiecTBieHue
CYJIOM B YTOJIOBHOM Ipouecce (yHKIUU MPaBOCYIUs MPEANOiaracT Haludue y
HEro IpaBa IpPOBEPATbh M OLEHUBATh C TOYKM 3pPEHUS OTHOCHMOCTH,
JOITYCTUMOCTH, JTOCTATOYHOCTH M JOCTOBEPHOCTH IPEJICTABICHHBIE CTOPOHAMH
OOBHMHEHUS M 3alllUThl JJOKA3aTEeNbCTBA, KaK MMyTeM YCTAaHOBJIEHHUS MX UCTOYHHKOB

" COIIOCTABJICHHUA C APYITHMH A0Ka3aTCJIbCTBAMHA, HMCIOIINMUCA B YIOJIOBHOM JICJIC

! Tepexun B.A., T'epacumoBa A.A. CoBpemeHHas pedopma B Poccum u pasBuTHE
byHkmii cyae6Hoit Bnactu // Poccuiickas octunus. — 2017. — Ne 10. — C. 23-30.

?Bopo6neBa H.A. Bo30yxjeHue YroJlOBHOTO Jiela - CaMOCTOSTENbHas
cTajus yroioBHoro mpoiecca // CoBpemennoe npaso. — 2016. — Ne 10. — C. 119 -
122.
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nub0 TpeACTaBIseMbIMM CTOPOHAMH B CyACOHOM 3acelaHuM, TaK U MyTeM
MIPOU3BOJIMMOI0 MO XOAATalCTBY CTOPOH WJIM MO CBOECM MHUIIMATUBE MOJTYUYEHUS U
UCCIIEIOBAHUS... UHBIX JO0KAa3aTEIbCTB, MOATBEPXKAAONIUX WM OMPOBEPraroinx
JI0Ka3aTeIbCTBO, IPOBEPIEMOE CYIOM» L,

OyHKIUS CyaeOHOr0 KOHTPOJIA OOSI3bIBA€T CyJ BBICTyNaTh apOUTpPOM B
criope TpaxkaaHuHa (JI000ro ydacTHMKA TIPOIeCCa, CUUTAIONIEro, 4YTO €ro
KOHCTUTYIIMOHHBIEC TpaBa HAPYIICHbI) C JOJKHOCTHBIMU JIMIIAMU U OpraHaMH,
BEJyIIIMMU YTOJOBHBIM TIpolecc, U MIPOBEPSITh 3aKOHHOCTh  JEHUCTBUU
(6e3nelicTBusl) W penieHUd mocnenaHux. IIpu 3TOM He Ba)XHO, y4acTBYET JIU
IPaXKJIaHUH HAa CTOPOHE 3alUTHI WM OOBWHEHMS WJIM OTHOCUTCS K UYHCITY HHBIX
YYaCTHUKOB Mpolecca. B moboM ciayyae 3TO Crop 4eraoBeKa ¢ ToCylapCcTBOM B
JIUIE €r0 JOJDKHOCTHBIX JIMII, U CYJl 00s3aH TIPOBEPHUTH, HET JIU HAPYIICHHS TIPaB
JTAHHOTO dYesioBeka. [l peanuzamuu KaXKJoM W3 Ha3BaHHBIX (PYHKIHMH Cymy
NPEIOCTABISAIOTCA JOCTaTOYHO UIMPOKHME U Pa3sHOOOpa3HbIe MPOIECCyalbHbIE
MOJITHOMOYUS :

1) monHOMOYHMSI, HEOOXOAUMBIC JIUIsI PACCMOTPEHUS U pa3pelleHus jaeia 1o
CYILIECTBY;

2) TIOJIHOMOYHSI, HCOOXOAMMBIE JJIsSE OCYIIECTBICHHUS CYACOHOIO KOHTPOJIS;

3) mporeccyanbHO-PacOPIIUTEIbHBIC TTOJTHOMOYHS.

B camom obmem Buae onu ykazassl B cT. 29 YIIK PO, Ho 6onee neTanpHO
oHU packpsiBatOTCA B YIIK PO nmpuMeHUTENBHO K OTAEIBHBIM CTaIUSIM MPOLIECCA.

K nonHomouusiM 1o paspemieHuro jAeia Mo CYIECTBY CJIEAYeT OTHECTHU
MpaBo CyJa: MPU3HATh JUII0 BUHOBHBIM U PEUIUTH BONPOC O HakazaHuu (1. 1 4. 1
ct. 29, u. 5 cr. 302 VIIK P®); npusHaTh JIULO HEBUHOBHBIM U BBIHECTHU
onpasaaTenbHbli npuroBop (4. 2, 3 cr. 302 VIIK P®); nmpuMeHUTh K JHILY
MPUHYAUTENbHBIE MEPhl MEAUIMHCKOrO xapaktepa (m. 2 4. 1 ct. 29, rn. 51 VIIK

P®); npuMeHUTh K JMIY NPUHYIUTEIbHBIE MEPbl BOCHUTATENIBHOTO BO3AEHUCTBUS

! O0 oTkaze B NUPUHATHM K PAcCMOTPEHHIO »KajdoObl rpaxknannHa bymaeBa Ilorrta
HanarnopkeBnua Ha HapylnleHHE €ro KOHCTUTYLMOHHBIX mpaB 4. 2 crateu 283 VIIK PO :
onpenenenue Koncrurynuonnoro Cyma P® ot 18 urons 2004 r. Ne 204-O // Cobpanue
3akoHoatenscTBa PO. —2004. — Ne 34. — Cr. 3246.
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(m. 3 4. 1 ct. 29, ri1. 50 YIIK P®); npekpatuth yroaoBHoe neino (ct. 239, 254, n. 2
9.3 cr. 367, m. 2 9. 1 ct. 378, m. 2 4. 1 cT. 408, 1. 2 c1. 418 YIIK P®). /lnsa Toro
YTOOBl PA3pEIIUTh JEJ0 IO CYIIECTBY, CYJ HAJIENAETCA TaKXKe UIUPOKUMHU
MOJIHOMOYHUSAMM JJI1 PACCMOTPEHHUS Jelia, UCCIAEOBaHUS JOKA3aTeIbCTB 10 ey,
YCTaHOBJIEHUS (PAKTUYECKUX OOCTOSITENBCTB J€la U YCTPAHEHHSI BO3HUKAIOMINX Y
HEro COMHEHHM, 6€3 4ero HeBO3MOXKHO 3aKOHHOE, 0OOCHOBAHHOE U CIPABEIJIUBOE
pasperienre Aenal. DTH IOJHOMOYHS PErTIaMEHTHPYIOTCS B COOTBETCTBYIOLIMX
rinaBax YIIK, nanpumep B 1. 37, NOCBSIIIEHHON Cy1€0HOMY CJIE€/ICTBUIO.

[TonntHOMOUMS CyJia MO OCYIIECTBJICHHUIO CYAEOHOI0 KOHTPOJIS pa3inyaroTCs
B 3aBUCHMOCTH OT BHAAa KOHTpOIsA?. BBIAEIAOT NpeABapUTENbHBIA U
NOCIEAYIOMMI KOHTPOJIb B JOCYACOHBIX CTaAMUSX, KOHTPOJIb BBIIIECTOAIINX
CyeOHBIX HMHCTAHIMK, KOPPEKTUPYIOMINN CyneOHBI KOHTPOJh B CTaJUU
UCTIOJIHEHUs TpuroBopa. [IpenBapurenbHblil CyeOHBI KOHTPOJIb B JOCYACOHBIX
CTaAusAX Kacaercs IMpEeABAapUTEIbHON MPOBEPKU CYJIOM 3aKOHHOCTH IEUCTBUH H
peleHui cieaoBaTess uin go3Hasatess (4. 2 cT. 29, cr. 448 YIIK):

1) npu pemieHud Bompoca O BO30YXKIEHWU YTOJOBHOTO Jiena Jubo o
IIPUBJICYCHUHU B KaUe€CTBE OOBUHAEMOTO B OTHOIICHHUH JIUI] OTACIIbHBIX KaTETOPHil;

2) mpu HAMEPEHUU IMPOBECTU CIIEICTBEHHOE JAEHCTBUE, MPOU3BOACTBO
KOTOPOT'0 JOIYCKAETCS TOJIBKO IO PEIUICHUIO CYAa;

3) npu wu3OpaHUM Mephl TPECEUYCHHsS WIM TPUMEHEHUU WHOU MeEpHI
IIPOLIECCYATBHOTO MPUHYKICHHUS, TOIIyCKa€MOM TOJIBKO 10 PELIECHUIO CyAa.

CyneOHbIE  KOHTPOJIb 32 3aKOHHOCTBHIO TPOBEACHUS  CIEJCTBEHHBIX
NEUCTBUA NPEAYCMOTPEH B  OTHOLICHUM: [OMEUICHHS  IOJ03PEBAEMOro0,
OOBHHSIEMOTO, HE HAXONSAIIETOCS TOA CTpaKeW, B MEIUIMHCKHN WU
MICUXUATPUUECKUA CTAIliOHAp I TMPOWM3BOJCTBA COOTBETCTBEHHO CYJEOHO-

MEIUIIMHCKOW WA CyAeOHO-TICUXMATPUUIECKON OKCHEPTHU3BI, IMPOU3BOJICTBA

! Kawanos B.M. OcoGeHHOCTH MHpOIECCYalbHOTO TOPSIKA pa3pelieHusi BOIPOCOB,
CBSI3aHHBIX C UCTOJHEHUEM npurosopa // Bectauk Huxueropoackoit akanemun MB/[ Poccun. —
2017. - C. 99-102.

2 Cwm.: I'aBpunoB b.f. D¢ddexktuBHOCTE n0OCYNeOHOTO NpOU3BOACTBA // YTOIOBHOE
cynornpou3BoAcTBo. —2017. —Ne 2. — C. 19 - 26.
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OCMOTpa >KWUJUINA MPU OTCYTCTBUM COTJacus TMPOXKUBAIOUIMX B HEM JIHII;
MPOU3BOJICTBA OOBICKA M (WJIM) BBIEMKH B KWJIMIIE; IPOU3BOACTBA BBIEMKHU
3QJI0’KEHHOW WM CIaHHOM Ha XpaHEHHE B JIOMOAp]| BEIH; MPOU3BOJICTBA JTUYHOTO
oObICKa, 3a MCKIIOUYEHHEM CJIy4aeB JIMYHOTO OOBICKA T0JI03PEBAEMOI0 MpH
3anepxkanuu (ct. 93 YIIK P®); npousBoacTBa BEIEMKU NPEIMETOB U TIOKYMEHTOB,
COJIEp KaIllUX TOCYJIapPCTBEHHYIO WJIM MHYIO OXpaHseMyl (enepalbHbIM 3aKOHOM
TallHy, a TaKXKe MPEAMETOB U JIOKYMEHTOB, COJIepKaIIuX HH(OOPMAIIMIO O BKJIa1axX
U cueTax rpaxjaH B OaHKaX M WHBIX KPEAUTHBIX OpraHU3alUsSIX; HaJOXKCHUS
apecta Ha KOPPECHOHJCHIIMIO, pa3pelieHuss Ha €€ OCMOTP M BBIEMKY B
YUPEKIECHUSIX CBSI3H; KOHTPOJIS M 3aMUCH TeledOHHBIX U HHBIX TIEPETOBOPOB.

CyneOHbIii KOHTPOJIb 32 3aKOHHOCTBIO TPUMEHEHHS IMPOIECCyabHOTO
NPUHYKJICHUS TPEIYCMOTPEH B Clydasx: U30paHusi MEphbl MPECCUCHHUS B BUJIC
3aKJTIOUEHHMS TI0J] CTPaXy WJIM JOMAITHEro apecTa WM 3aj0ra; MPOJICHHUS CpoKa
COIEpKaHMsI TOJ CTPaXKeW; HAJOKEHHS apecTta Ha HMYIIECTBO, BKIIIOYas
JICHE)KHBIE CPeACTBA (DU3UUECKUX U IOPUANYECKUX JIMII, HAXO/ISAIIMECs Ha cueTax
BO BKJIaJIaX WJIM Ha XpaHEHUU B OaHKaX W MHBIX KPEAUTHBIX OpraHu3aiusx (CT.
115 VIIK P®); BpeMEHHOT0 OTCTpaHEHUS MOAO03PEBAEMOTO WM OOBUHSEMOIO OT
nomkaocTH (cT. 114 VIIK PD).

IIpu mnpousBoACTBE MO €Ny CYyA MOXET BBIHOCUTh TaKX€ 4YacTHOE
OTIpEJICTICHHE WM TOCTAaHOBJIGHHE, €CIIM B XOJE pPAacCMOTpEHus naena OyayT
BBISIBJICHBI OOCTOSITEIBCTBA, CIIOCOOCTBOBABIIKME COBEPIICHHIO TMPECTYIUICHUS,
HapylIeHUusT TpaB U CBOOOJ TpaxkaaH, HAPYIICHUS 3aKOHA TPU TPOU3BOJICTBE
CJEICTBUS WIH I03HAHUS, HAPYIIECHUS! CPOKOB PACCMOTPEHUS €N B CY/I€ U B UHBIX
CIy4asix, KOrja cy/ MPU3HAET 5T0 HeoOxoaumbIM (4. 4 ct. 29 VIIK P®)?,

[IponeccyanbHO-pacnopsAAUTEIbHBIMA TOJITHOMOYUSAMU CYJ HAAENSIETCS s
YCTEIIHON peanu3anuu (yHKIUN paspemnieHus Jena 1Mo CYIIECTBY W CyaeOHOTO

KOHTpOJA. DTU  TOJHOMOYHS HCIONB3YIOTCS CyJAOM OJHOBPEMEHHO C

! Jlynunckas II.A. VYronosHo-mporeccyanbHoe mnpaBo Poccuiickoit ®denepaiuu
yueOnuk / o1B. pen. [LA. Jlynunckas. — 3 uzn.,nepepa0. u gomn. — M.: Hopma, 2013 — C. 102.

2 Kocenko A.M. O cTajuy ¥ UHCTUTYTE BO30YXkKIEHUs YroloBHOro nena // Poccuiickuit
cienoBarens. —2017. — Ne 13. - C. 10 - 14.
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IIOJIHOMOYHMSMHM II0 PAaCCMOTPEHHMIO M Pa3pelICHHIO Jejla MO CYIIECTBY U
MOJIHOMOYHSAMM MO OCYILECTBICHHUIO CyIeOHOro KOHTpoJi. Tak, Hampumep, Cyn
JUIsL BBIMOJHEHUS! (DYHKIIMU pa3pelieHHs Aejla «CO34aeT HEeOoOXOJIMMBIE YCIIOBHS
JUISL  UCIOJIHEHUS  CTOPOHAaMM  MX  NPOLECCYyalIbHBIX  OOsA3aHHOCTEH U
OCYIIECTBIICHHS TTPEAOCTABICHHBIX UM MpaBy» (4. 3 cT. 15 VIIK PD).

[IpencenaTenbCTBYOMMI B CyJeOHOM  3aceJaHUM PYKOBOJIUT UM,
o0OecreynBaeT COCTS3aTEIbHOCTh M PABHONPABUE CTOPOH, COOJIIOJICHUE
pacnopsiika B CyIeOHOM 3acellaHuu; pPa3bsICHAET YYACTHHKAM CYJIeOHOTro
pazOuparenbCcTBa UX MpaBa, 0O0SI3aHHOCTU U TOPSIIOK MX OCyIecTBiIeHus (cT. 243
VIIK P®). On BipaBe NpUMEHSATHh MEPHI BO3ICHCTBHS HA HApPYILIUTENIEH opsiKa B
cyneonom 3acenanuu (ct. 258 VIIK P®). Cynbsi ocymiecTBIsET MPOIECCyaabHO-
OpraHu3allMOHHbIE TOJHOMOYMS U MPU HA3HAUEHUHU CYAEOHOro pa3OupaTesbCTBa,
U B JIpYTrUX CyA€OHBIX CTaAMSAX Ipoliecca. Takoro poja MoJTHOMOYMS 3aKpEIJICHBI
B page craren YIIK P®. Bce mpoueccyanbHble MMOJIHOMOYHS CyJa HMEIOT
BJIACTHBIM XapakTep. DTO HAaXOJHWT CBOE BBIPAKEHHE B IPOLIECCYABHBIX aKTaXx,
[IPUHUMAEMbIX CYAOM IO pPAa3JIM4YHBIM IIPAaBOBBIM BOIpOCAM: IIPUTOBOPE,
MIOCTAHOBJICHUSX, OIpeAeNieHuax cyna. Hambonee BaKHBIM M 3HAYMMBIM U3 HHX
SIBIIAETCS MpUroBop. He ciydyallHO mpUroBOp BBIHOCUTCS MMEHEM Poccuiickoun
denepanid ¥ HAAENSIETCS OCOOBIM CBOMCTBOM BCTYINATh B 3aKOHHYIO CHITY,
nproOpeTaTh CBONCTBO MCKIIOUUTEILHOCTH U OOSA3aTEIBHOCTH NI KOHKPETHOTO
yrOJIOBHOTO Jienal,

[Tocnenyromuii cyneOHbI KOHTPOJIb B JOCYACOHBIX CTaAMsIX CBA3aH C
IIPOBEPKOM CYIOM YK€ COBEpPLICHHBIX CIENOBaTEIEM WM JI03HABaTENIEM

NPOLECCYaNbHBIX JEHCTBUM MM IIPUHATHIX PpEIIEHHA?

. Takoil BHI KOHTpOJSA
OCYILIECTBIISIETCS, BO-TIEPBBIX, B CIydasXx OO0KaJIOBaHUSI KEM-ITHMOO U3 YYACTHHKOB

mporiecca aericTBuil (0e37eiCTBYS) WM PEIISHUH CIIeI0BaTeNsl WM JJO3HABATEIS,

! VronoBHsIit niporiece : yueOHuk i OakanaBpoB / B. K. boopos, C. B. bopoauH, A. A.
Ko6mukoB u ap.; mox pen. B. I1. boxbes. — 4-e u3a., mepepad. u gon. — M.: KOpaiit, 2014. — C.
111.

2 lxumonuy 1O. K. PaccMoTpeHue YroMoBHEIX e CyZ0M HepBOil HHCTAHIIMU B 0OBIYHOM
nopsizike : yuebnoe nocobue. — Cno6.: IIpecc, 2015. — C. 56.
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a TakXKe MPOKypopa, €CJIM OHU HapYIIal0T KOHCTUTYIIMOHHBIC TIpaBa TpakaaH HIN
OrpaHUYMBAIOT MX AOCTYyN K mpaBocyauto (4. 3 cr. 29, cr. 125 VIIK P®). C
XKa000M B CyJl MOXKET 00paliaThCcsi HE TOJIBKO MO03pEBAEMbIil UM OOBUHSIEMBIH,
X 3alUTHUK WIA 3aKOHHBIM TIpeACTaBUTENb. Takoe TMpaBO €CTb H Y
MOTEPIEBIIETO, €r0 MPEACTABUTENS, TPAXKTAHCKOTO HCTIA MM OTBETYMKA M HX
IIpEICTaBUTEIIEH.

Takum o00pa3oMm, MOTHOMOUHWS Cyda Ha JOCYAEOHBIX CTagWsIX - 9TO
3aKpeIIEHHbIE ~ HOPMaMHM  YrOJIOBHO-TIPOLIECCYAJIbBHOTO ~ 3aKOHAa  CpEJCTBA
rOCyJapCTBCHHO-TIPUHYIUTEIBPHOTO  XapakTepa, COCTOSIIMEe U3 TpaBa U
OJTHOBPEMEHHO O0O0S[3aHHOCTH TPHUMEHEHHUS WX B OMNPEICICHHBIX CUTYyalUsX |
dopmax, HEOOXOIUMBIE U JIOCTATOYHBIC TSI TOCTHKCHHS MTPOIECCYaTbHBIX IEIeH
M pelieHUs] KOHKPETHBIX 3a7a4 Cy/a Ha JJaHHBIX CTaIUsAX MpoIlecca KaK BIACTHOTO
yYaCTHHKA YTOJIOBHO-TIPOIIECCYAIBHON JesTeNbHOCTH. [lOTHOMOUMS SIBISTFOTCS
OCHOBHBIM 3JIEMEHTOM CYJ€OHOH BIACTH, peaJu3yeMOM MOCPEICTBOM YrOJOBHOTO
CYZOIIPOU3BOJICTBA HA JIOCYJEOHBIX CTaJUsAX YrOJOBHOI'O MpOIEcca, B CUILy YEro

OHH O6y0HaBHI/IBaI-OT Ha3HA4YCHHUC, POJIb, (1)YHKIII/IIO, KOMIICTCHIOWIO U CTATYyC Cyaa.
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I'JIABA 2. PEAJIM3ALINSA CYJIOM ITOJJHOMOUYMIT B PAMKAX
CYIEBHOI'O KOHTPOJIA

2.1. CyneOHbI TOPSAIOK PACCMOTPEHUS K00

[IpaBo oGxanoBaHus pelICHUN U AeHCTBUM (0€37eHCTBUS) TOJKHOCTHBIX
JUI] B 1OCYI€OHOM IIPOM3BOJICTBE KaK rapaHTusi CyeOHOM 3alllUThl IPaB U CBOOO/T
IpaKJ1aH B YTOJIOBHOM CYJIOIIPOU3BOJICTBE YCTAHOBJIEHO cTaThell 46 KoncTuTynuun
Poccuiickoit @enepannm.

BaxxnelmuMm cpeicTBOM 3alIUThI MPaB U CBOOO/ JIULL IPU TIPOU3BOJCTBE MO
YrOJIOBHBIM JIeJlaM  SIBII€TCSl 00’KajJoBaHUE TMPOILECCYaJbHbIX JIEUCTBUM U
pEIIeHHUI COOTBETCTBYIOMUX JAOHKHOCTHBIX Jull (T1. 16 YIIK P®). IlpaBunbHoe u
CBOCBPEMEHHOE  paspelieHue  kajno0  gBiIgeTcss  OJHOM M3 rapaHTHi
BOCCTAHOBJICHHMSI HApYLIECHHBIX IIPaB W 3aKOHHBIX HHTEPECOB TIpaXAaH IIpU
IIPOU3BOJICTBE IO YTOJIOBHBIM JIEJIaM.

Peanuzanus mpaBa nuna Ha oOpallleHHe K OpraHaM, OCYIIECTBIISIOIIUM
nocyaeOHOoe paccieioBaHMe, a TakKe B CyJ 3a 3al[UTON CBOMX MpPaB BO3MOXKHA
nyTeM TMOoJa4M >KajdoObl, C TOMOINbID KOTOPOW MPUBOAUTCS B  JICHCTBHE
NIPEyCMOTPEHHBIN 3aKOHOM MEXaHU3M OOECIeUYeHHs MPaB YYaCTHUKOB IpoIiecca
M WHBIX JIMI], YbW TpaBa JUOO WMHTEpeCchl ObUIM HAPYIIEHbl WJIH 3aTPOHYTHl B
YIOJIOBHOM  CYJIONPOM3BOJICTBE. JTOT MEXAHU3M CIY)KUT TapaHTUEd OT
HEKOHTPOJIMPYEMOTO YCMOTPEHHUSI, COBEPIICHUS NEUCTBUN U MPUHATHUS PELICHUN,
HapylIaloUMX MpaBa U 3aKOHHbIE UHTEepechl rpaxaaH. OH CO3JaeT BO3MOKHOCTh
MIPOBEPKH 3aKOHHOCTH U 00OCHOBAHHOCTH JEUCTBHS (O€3/EHCTBUSA) WM PEIICHUS
WHBIMU CYOBEKTaMU Mpolecca U HaAensieT ux (PyHKUUEH BIACTHOTO pa3pelieHHs
paBoBOro cropa.!

TakumMu cyOBEKTaMU  SIBJISIIOTCS, C  OJHOM  CTOPOHBI, MPOKYpOD,

OCYIHGCTBJ'I?IIOHH/Iﬁ HaA30p 3a OpraHaMu JO3HAHHA U I[OCYI[C6HOFO CJIICOCTBUA, UIN

! Cm.: Makcumos O. A. TlpaBoBoil MHCTUTYT XOJATAHCTB M kanob Ha AOCYAEOHBIX
CTaausiX YrojoBHOro mpouecca Poccuiickoit denepanun Kak crocod 3alMThI MpaB I'pa)iaH:
aBToped. auc. ... kaua.ropua.Hayk:12.00.09. — M.: 2015. — C.29.



garantf1://10003000.462/
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BBINIECTOSAIUN TTPOKYPOP (XOTS OHM HE BCETJa MOTYT COXPAaHUTHh OOBEKTUBHOCTH
U HENpeAB3ATOCTb MNPU PACCMOTPEHUHU KaIoObl) M, C JIPYrol CTOPOHBI, CY,
oOecrnieunBalOIIUM  3alIUTy TMpaB W CBOOOJ 4eJOBeKa Ha JI0CyAeOHOM
MIPOU3BOJICTBE.

B nmocyneOHOM MpoW3BOCTBE 3aIUTA MPAB YYACTHUKOB MPOIEcca TOJDKHA
oOecrieuynBaThbCs JUIIAMHU, BEAYIIMMH CYAONPOW3BOACTBO, HE3aBUCHUMO OT
BOJIEU3BABIICHUS TPAXKIAH, BHIPAKEHHOTO B MX O(HULHUANLHON 1pockbe 06 stoml.
Nmenno Gmarogaps kamobam yCcTpaHSIOTCS MPOOEbl B 3aIUTE MPaB JIMYHOCTH Ha
J0CYZICOHOM TIPOW3BOJICTBE, MPOU3BOAATCS JCUCTBHS W MPUHUMAIOTCS PEIICHUS,
KOTOPBIC JIMIIOM, TPOW3BOMSINMM JO3HAHUE, CIEJOBATEIeM W IMPOKYpOPOM HE
OBbLT 00ECTICYCHBI.

Takum 00pa3oM, kajao0bl TMOJHUMAIOT JCATCIBHOCTH IO 3alIUTE MpaB U
CB0O0O]T YEJIOBEKA Ha JOCYJAEOHBIX CTaAUsAX, a TeM OoJiee Ipu OOpaIlleHUH B CYyJl Ha
Oosiee BBICOKMU ypoBeHb. OOpalieHus ¢ >KajobamMu MPEACTaBISIOT CO00M
CYILIIECTBEHHYIO FapaHTHIO BHITIOJHEHUS TpeOOBaHM 3akoHa 00 0OecTieueHn! Mpan
¥ 3aKOHHBIX HHTEPECOB JIMYHOCTH B YTOJIOBHOM ITpOILIECCE.

Kamoby, kak cmoco0 3ammThl TpakJaaHaAMUW CBOMX IIpaB, HEOOXOIUMO
OTIUYaTh OT JPYIHMX TIOXOXKMX HAa HEe CpeAcTB oOOpalieHuil y4aCTHUKOB
YTOJIOBHOTO MPOIIECCa U UHBIX JIUIL K JIOJDKHOCTHBIM JIMIIAM WU B CY JIJIS1 3aIIATHI
IpaB U MHTEPECOB (TaKMX KaK XOJATaWCTBO, 3asBJICHUE, 3asBICHUE 00 OTBOJE H
p.)>. Takoe OTrpaHUYEHHE UMEET HE TOJIBKO TEOPETHYECKOE, HO U MPAKTUUECKOE
3HaU€HWE, TIOCKOJIbKY 3aKOH YCTAHABIMBACT pA3IUYHBIA MPaBOBOM PEXKUM
pearupoBaHusl Ha pa3HbIe BHJBI OOpalieHWN TpaxKaaH, KaKk H pa3IndHbIC
IOPUINYECKUE TIOCTECTBUS UX PACCMOTPEHUSI.

Crnennduka mopsika pacCMOTPEHHS Kallob Ha nericTBus (Oe3nencTBre) u
pelIeHHs] JUIa, TMPOM3BOAAIICTO JO3HAHWE, CJENoBaTelsl ©  MPOKypopa

O6YCHaBJ'II/IBaeT HOTpe6HOCTI) YCTAHOBJICHUA HC TOJIBKO TOI'O, 4TO HMECT MCCTO

! VronoBuslit npouecc. YacTs 2 : yueOHUK i By30B / mox pen. b. b. bynarosa, A. M.
Bbapanosa. — 6-e u3z., nepepab. u gomn. — M.: FOpaiit, 2017. — C. 79.

2 Slkumonwuy 1O. K. PaccMoTpeHre yroioBHBIX JIeN CY0M MEPBOil MHCTAaHIIMU B OOBIYHOM
nopsizike : yuebnoe nocobue. — Cno6.: IIpecc, 2015. — C. 56.
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MMEHHO 3>Kanoba, HO W NPABUIBLHOCTU OMNPENCIICHHS TOpsAJKa €€ pa3pelieHus
(cnenuanbHBI  TOPSIAOK, YPEryJIMPOBAHHBIM  pPErJIaMEHTUPOBAHHBIM  HMHBIMHU
HOPMAaTUBHBIMU aKTaMH ).

Y4YacTHUKM  YTrOJIOBHOTO  CYJIONPOM3BOJICTBA, HE  BIAJCIONIUME WU
HEJIOCTATOYHO BJIAJCIONINE S3BIKOM, HA KOTOPOM BEAETCS MPOU3BOACTBO IO
YTOJIOBHOMY JI€Ty, UMEIOT MPAaBO MPUHOCUTH KajoObl Ha CBOEM POJHOM S3BIKE
WM Ha JIPYTOM SI3BIKE, KOTOPHIM OHH BJIQJICIOT, a TaKke OECIUIaTHO MOJIb30BAThCS
ycIayraMu nepesogdnkal,

[TpaBOM MPUHOCUTH KaNTO0BI HAJEICHBI: TOTEPIEBIITUN ,IPAKTAHCKUM UCTEI]
— B 4YacTH, Kacaromencs Tpa)xJaHCKOro HCKa, I0J03PEBAaeMbIi, OOBUHIEMBIH,
3alIUTHUK, TPAXJAHCKAM OTBETUMK — B YACTH, KacCAlOMIEHCs TPaXKJAaHCKOTO HCKa,
ceunerenb. Kpome toro, Ha neicTBus (0e3leCTBUE) U PEIICHUS! JOJDKHOCTHBIX
JUIL AOCYAeOHOTO TPOU3BOJICTBA IO JICNIy, KOTOpPbIE OTPaHWYUBAIOT €ro IpaBa,
Xao0y BIpaBe MoAaBaTh HKCIEPT, CICIUAINUCT, IEPEBOIUUK, TOHSITOM.

B cootBerctBUM € 4. 3 cT. 29 u ct. 125 VIIK P® cyx nmpaBoMoueH B Xoje
J0CYZ€OHOTO MMPOU3BOACTBA pacCMaTPUBATh BECbMa OOIIMPHBIN U UHANBUAYATHHO
HEONPEICIICHHBIM KPYT Kajno0 Ha jaeicTBHs (0e31eCTBUE) U PEIICHUS POKYpOopa,
cJe0BaTelNsl, OpraHa JI03HaHUs U Jo3HaBarensd. OQHAKO KpUTEPHUl BO3ZMOKHOCTH
pPacCMOTpEHHUs Kalnod CyIOM €IHMH — BO3MOXKHOCTh NMPUYUHEHUS ACHCTBUSMU
(Oe3nmeiicTBEM) ¥ PEMICHUSAMH JODKHOCTHBIX JIMII B XOJE YTOJOBHOIO
CyJIOTIPOM3BOJICTBA yIIepOa Ba)KHEHIITUM KOHCTUTYIIMOHHBIM IpaBaM U CBOOOIaM
Ipa’kJaH MO0 OrPAHMYUTh UX JOCTYI K IIPAaBOCYIUIOZ.

Tak, cymoM Moryt OBIThb pacCMOTPEHBI KaaoObl Ha TOCTAHOBJICHUS
JI03HABATENs, CIIEIOBATENSI, PYKOBOJUTENS CJIEACTBEHHOTO OopraHa o0 OTKasze B
BO30Y)KJICHUH YTOJIOBHOTO JI€Jia, O MPEKpaIIeHUH YTOJOBHOTO Jiela, a TakKe Ha
WHBIE UX pEUIeHUS W JeUcTBUS (Oe3leicTBHE), a TakKe JCHCTBUS U PEIICHUS

MPOKYpOpa, KOTOPIE CIIOCOOHBI MPUYUHHATH YIIEPO KOHCTUTYIIMOHHBIM TIpaBaM |

! Isen C.B. MexanusM peanu3allii OPUHIIMIIA A3bIKA YTOJOBHOTO CYIONPOM3BOACTBA //
Teopus u mpakTuka obmecTBeHHOro pa3BuTHs. — 2014, — Ne 8. — C. 162-164.

2 KoBanbuyk E.I'. IloaHOMOUMS Cynma B YroJIOBHOM CYIOINPOU3BOJCTBE // YTOJOBHBIM
mporuecc. — 2016. — Ne53. — C. 82-87.
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CBO0O/IaM YYaCTHUKOB YTOJOBHOTO CYJOIMPOU3BOJICTBA W 3aTPYIHUTH JOCTYI
IpakJiaH K IPaBOCY/IHIO.

Ecaun mpu cynebHOM paccMOTpEHUM YrOJOBHOTO Jena OyAyT BBISBICHBI
00CTOATENbCTBA, CIIOCOOCTBOBABIIINE COBEPIICHUIO MPECTYIUICHUS, HapyIICHUS
MpaB U CBOOOJ rpakjaH, a TAaKKe JAPYrue HapyIICHUs 3aKOHA, OMYIICHHBIC TPU
MIPOU3BOJICTBE JI03HAHUS, MPEABAPUTEILHOIO CIEICTBUSI WA MPU PACCMOTPEHUU
YrOJOBHOTO JieJla HIDKECTOSIIIIUM CYJIOM, TO Cy/A BIIPaBe BBIHECTH YaCTHOE
OTpEeNIeJICHUEe WM TIOCTAaHOBJICHHE, B KOTOPOM oOOpamiaeTcs BHUMaHUE
COOTBETCTBYIOIIUX OPTaHU3AIMI U JOJDKHOCTHBIX JIMI] HA JTAHHBIE 00CTOSTEIHCTBA
U (haKThl HAPYIICHUN 3aKOHA, TPEOYIOIUE MPUHATHS HEOOXOIUMBIX MED.

Ucxons u3 o01ux MOJIOYKEHUH YTOJI0BHO-TIPOIIECCYAIBHOTO
3aKOHO/IATENILCTBA, PACCMOTpPEHUE XajmoO B mopsnke cratbu 125 VIIK P®
IPOUCXOTUT B (pOpME OCYIIECTBIICHHS MPABOCYHS MO MPABUIIAM COCTSA3aTEIHHOTO
CYJIOTIPOM3BOJICTBA B OTKPBHITOM Cy/I€OHOM 3aceaHuy, 3a UCKIIOYECHUEM CIIy4aeB,
npeaycMoTpeHHbIX ctathed 241 YIIK PO.

Cynps Ha OCHOBE MMEIOIINXCS JaHHBIX U JOTOJHUTEIBHO NPEACTABICHHBIX
MaTepuajoB TMPOBEPSECT 3aKOHHOCTh PpEIICHWH W jaeicTBuii (Oe3aercTBU)
JOJDKHOCTHBIX JIMI, yKa3aHHbIX B yactu 1 ctateu 125 VIIK P®, kacarommxcs
3asiBJICHHBIX TPEOOBaHUM TrpakaaH 00 YCTpaHEHHUU MOMYIICHHBIX HapyIICHUH,
YIIEMJISIONIMX UX MpaBa U CBOOO/IBI.

B cuny wactu 4 crateu 7 YIIK P® noctanoBieHue Cyabu, BBIHECEHHOE IO
pe3yiabTaTaM pacCMOTPEHUS KajloObl, JOJKHO OBITh 3aKOHHBIM, 0OOCHOBAaHHBIM U
MOTUBHPOBAHHBIM, OCHOBaHHBIM Ha HCCJIEJOBAaHHBIX MaTepHalaX C MPOBEPKOI
JIOBOJIOB, MPUBEJACHHBIX 3asBUTEJIEM.

[Ipu mpoBepke 3aKOHHOCTHU M OOOCHOBAHHOCTM PEIIEHUH U JeHCTBUI
(Oe3meiicTBUs) MO3HABATENS, CIEAOBATENS, PyKOBOJUTENS CIEJCTBEHHOTO OpraHa
U MPOKYpopa Cylbsi HE NOJKEH MpeapeniaTb BOMPOCHI, KOTOPHIE BIOCIEICTBUU
MOTYT CTaTh MPEIMETOM CYyAeOHOro pa3zdupaTesibCcTBa MO CYIIECTBY YTrOJIOBHOTO
nena. B wacTtHOCTH, Cyabs HE BHpaBe JelaTh BbIBOJAbI O (PAKTHUYECKUX

00CTOSITENHLCTBAX Jcia, 00 OLCHKE JOKAa3aTCIbCTB U KBaJ'II/I(l)I/IKaI_II/II/I JACSIHUA.
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B xome mnpenBapurenbHOM MOATOTOBKM K CYIeOHOMY 3acelIaHHIO
BBISICHSIETCS, MOJCY/IHA JIM jkajo0a TaHHOMY Cyay, MOJaHa JIM OHAa HaJJIeKalluM
JUIIOM, UMEETCS JIU MPEeIMET 00KalloBaHUsI B COOTBETCTBUHU cO cTatheil 125 YIIK
P®, comepxutr nm xanoba HEOOXOAUMBbIE CBEACHHUS MJII €€ PAcCMOTPEHUS.
Pemenue o HazHaueHuu cyaeOHOro 3acefaHusi OopOpMIISIETCS MOCTAaHOBJICHHEM
MPUMEHUTENIBHO K TpeboBaHusM yactu 2 ctateu 227 YIIK PO.

B tex cnydasx, korga kajnoba He COAEPXKHUT HEOOXOJUMBIX CBEACHHUH, YTO
NPEMSITCTBYET €€ pACCMOTPEHUIO (HapuMep, OTCYTCTBYIOT CBEJIEHUS O TOM, KaKue
JEUCTBUSL WJIM pelleHus OoO0XKaloBaHbl, >Kajlo0a He TMOJIucaHa 3asBUTEIIEM,
NOJIHOMOYMS 3alIUTHUKA WIM TPEACTABUTENS 3asgBUTENS HE IOATBEPKIAIOTCS
COOTBETCTBYIOIIMMHU JIOKYMEHTaMH ), *Kano0a MOJICKUT BO3BPAILLEHUIO 3aIBUTEIIO
JUIsl YCTPAHEHUsI HEAOCTATKOB C YKAa3aHUEM B MOCTAHOBJIEHUU MPUYHMH MPUHATHS
pelLleHns ¥ pa3bsiCHEHMEM NPaBa BHOBL 0OpaTUThCs B CyA’. B Takux ciydasx, 1o
cmbicny ctatbu 125 VIIK P®, cpok paccMoTpeHus KajmoObl - 5 CyTOK
UCUMCIIIETCS C MOMEHTa TOCTYIUIEHHsI >KalloObl B CyHd TIOCJIE€ YCTpaHEHHUS
OPENSTCTBUI €€ PAaCCMOTPEHUSI.

Cynpsi 00s3aH 00ecreyuTh CBOCBPEMEHHOE H3BEIIEHWE O MECTe, JlaTe u
BPEMEHU CYICOHOr0 3acelaHusi 3asBUTENS, €ro 3alUTHUKA, IPEICTaBUTEIS
(3aKOHHOTO  TPEACTaBUTENSA), MPOKYpOpa, yYacTHE KOTOPOro  SIBISETCA
oOs3aTenbHbIM (yHKT 8 ctathu 37 YIIK P®), pykoBoauTenst CieICTBEHHOTO
OpraHa, CJIeIOBaTelIsd, OCYLIECTBIAIOMIETO PACCIECIOBaHUE 110 JEly, 10 KOTOPOMY
MIPUHECEHA Kalo0a.

JIuma, ywacTByromiue B CyneOHOM 3acellaHdd, BIIPaBE 3HAKOMUTBECSA C
MaTepuajiaMHM TPOM3BOJACTBA IO JkKajmolOe, a TakkKe NPEACTaBIATh B CYA
JOTOJHUTENbHBIE ~ MaTepHalibl, HMMEIOIME OTHOLIEHHWEe K kamobe. Hwm

Pa3bACHSIOTCS UX MpaBa U 00S13aHHOCTH.

! ®emoroB MN.C. CyneOHbpIi TOPSIOK PacCMOTPEHMs JKalod B YrOJOBHOM

CYIOTIPOM3BOJICTBE: BOMPOCH IpaBonpumeHenus // Bectnuk Boponexckoro nactutyra MBJI
Poccun. —2016. — Ne 7. — C. 56-58.
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[Ipu paccMoTpeHHU H3y4yalOTCS BCE JOBOJBI MPEICTABICHHBIE B jkalole.
[Ipu »TOM cCyaps HE BIpaBe /HaBaTh MPABOBYIO OICHKY JEHCTBUAM JIHIIA,
MOAABIIETO K00y, a TaK:Ke COOPaHHBIM MaTepHhallaM OTHOCUTEJIBHO UX MOJHOTHI
U COJIepKaHMS CBEACHMIA, MMEIOIINX 3HAYCHHE /ISl YCTAHOBJICHHUS OOCTOATEIBCTB,
MOJIJIEKAIINX JTOKA3BIBAHUIO, MMOCKOJIBKY 3TH BOIIPOCHI MOJJIEKAT Pa3peIICHUI0 B
XO0Zle MPEIBAPUTENBHOTO paccielioBaHUs M CyAeOHOro pa3z0upaTesbCcTBa
YTOJIOBHOTO Jenal,

[Io pesympTataM pacCMOTPEHHs JKAIOOBI CyAbs BBIHOCHUT OJHO W3
CJIEIYIOIINX MOCTAaHOBJICHHI:

1) o npu3HaHuM ACHCTBUSA (OE3CHCTBUS) WIIM PEIICHUS COOTBETCTBYOIIMX
JOJDKHOCTHBIX JIMI] HE3aKOHHBIM WJIM HEOOOCHOBAaHHBIM M 00 WX 00s13aHHOCTH
YCTPaHHUTh JOIMYIICHHOE HAPYIICHHE,

2) 06 ocTaBIEHUU KaJIOOBI O€3 YIOBIECTBOPEHUSI.

Takum o00pa3oM, MOKHO TOBECTH HTOT BBIIIECKA3aHHOMY, SIBIISETCS
HEOOXOJUMBIM  TMEPEUYHUCIUTh CIEAYIONINE TMPU3HAKK KANoObl B JOCYAEOHBIX
CTaIUsIX YTOJIOBHOTO CYAONPOU3BOJICTBA:

1) xamoba mpeAcCTaBiIseT COOOH  perIaMeHTHPOBAHHYIO  3aKOHOM
odpunuanbayo ¢Gopmy oOpallleHds JIMIl, YbH IpaBa, CBOOOJIBI WM 3aKOHHBIC
MHTEPECHl HApYyIICHBI (JTMOO MOTYT OBITh HAPYIICHBI) TEUCTBUSAMHU (O€31eHCTBHEM)
WIH PEHICHUSIMU OPTaHOB M JIUII, OCYIIECTBIISIONIUX 10CY1e0HOE MPON3BOJICTBO;

2) oHa MOJAETCs C LIEJIbI0 BOCCTAHOBIICHHSI HAPYLIEHHBIX (IIPEANoIaracMo
WIN JIEUCTBUTENBHO) TIpaB JHOO 3aKOHHBIX HMHTEPECOB JUIl, JOMYIICHHBIX
opraHamMu M JODKHOCTHBIMH JIMIIAMU, BEIYIIUMH TPOU3BOJICTBO MO YTOJIOBHOMY
ACIy;

3) comepXUT yKazaHWE Ha HaAPYIICHUS, MO TOBOJY KOTOPBIX IOJACTCS

*ano0a, TONyIIeHBI B chepe yroJIOBHO-TIPOIECCYaTbHBIX TPAaBOOTHOIICHHI;

Lem: 0 MIPAKTUKE PACCMOTPEHMsI CyAaMH ajoO B Mopsake cratbd 125 YroiaoBHO-
nporeccyanbHoro koaekca Poccuiickot @enepauuu : nocraHosieHue [linenyma BepxoBHOrO
Cyna P® ot 10.02.2009 Ne 1 (pen. ot 29.11.2016) // bronnerens BepxoBnoro cyna P®. — 2017.
—Ne 11.
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4) cyOBEKTOM, YIOJHOMOUYCHHBIM pacCMaTpPUBATh W MPUHUMATh PEIICHUE
10 ’kajo0e, BBICTYIAET HAJICKAIIUN TPOKYPOP UITH CY/I;

5) mo »xaynobe ocolasi, YCKOpEHHas MO CBOEMY XapakTepy Mpoleaypa
MIPOU3BOJICTBA;

6) mporieccyaibHas (opMma Kaao0Bbl.

2.2. PaccMOTpeHHE U pa3penIeHUe BOIIPOCOB, CBSA3aHHBIX C UCITOJIHEHUEM
IIPUTOBOpA

VIIK PO paznuuaet Tpu rpymmbl BOIPOCOB, pa3peliaeMbIX CyI0M B CTaIuU
UCTIOJHEHHSI MPUTroBOpa: OTCPouKa HcmojHeHus mpurosopa (ct. 398 VIIK P®);
BOMPOCHI, MOJIEkKAIINE PACCMOTPEHHUIO CYJOM IpPU UCIOJHEHUU MPUTOBOpa (CT.
397 VIIK P®); cusrue cyaumoctu (cT. 400 VIIK PD).

Otcpouka WCHOJHEHUS TPUTOBOpa, T. €. MEPEHECEHUWE HCIOIHEHUS
IPUTOBOpPAa HA YCTAHOBIIEHHBIM CPOK, AOMYCKAETCS TOJBKO B OTHOIIEHUU TaKUX
HaKa3aHWi, Kak o0s3aTeNibHble paOOThl, UCIPABUTEIbHbIE PaOOTHl, OrpaHUYCHHE
CBOOO/IBI, ApECT WM JIIIIEHHUE CBOOOIBI MTPU HAIMYMU K TOMY OCHOBaHMM (1. 1—3
9. 1 c1. 398 VIIK P®). B coorBerctBuu ¢ YIIK P® cynom MoxkeT ObITh OTCpOUEHa
WIM PacCpovYeHa Ha CPOK JI0 TpeX JIET yIiaTta mrpada, eciu HeMeIJIeHHas yIuiaTa
JUISL OCYKIEHHOTO SIBJSIETCS HEBO3MOXKHOM (4. 2 cr. 398 VIIK P®)! . Orcpouka
WCIIOJIHEHUS TIPUTOBOPAa BO3MOYKHA TOJBKO JI0 OOpaIleHus €ro K HCIIOJHEHHUIO.
Bompoc 00 oTcpouke UCHOJHEHHUS TMpPUTOBOpa 00 OCYXKACHHH JUIAa K
00s13aTENBHBIM pa00TaM, OTPAHUYCHHUIO CBOOOIBI, apECTy WU JTUIICHUIO CBOOOIBI
pemaerca CyioM IO XOAaTailiCTBY OCYXJIEHHOr0, €ro 3aKOHHOI'O IpeACTaBUTEIIs,
ONM3KUX POJCTBEHHUKOB, 3alIUTHUKA MO0 TO TPEICTABIECHUIO MPOKypopa (CT.

398 VIIK PD).

! Kawanos B.M. OcoGeHHOCTH MHpOIECCYaNbHOIO TOPSJKA pa3pelleHHs BOMPOCOB,
CBSI3aHHBIX C UCTOJHEHUEM npurosopa // Bectuuk Huxueropoackoit akagemun MBJ] Poccun. —

2017. - C. 99-102.
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Bropas rpynna — BOmpOCH, BO3HHUKAIOUIME B TMIPOLIECCE HCIOJIHEHUS
MPUTOBOpA WM TMPUMEHEHHUS MPUHYIUTEIBHBIX MEpP MEIUIIMHCKOIo XapakTepa.
Cpeny HUX MOKHO BBIICIUTh HECKOIBKO PYIIIT:

1) o Bo3MelieHHMH Bpela peadUIUTUPOBAHHOMY, BOCCTAHOBIIEHUU €TI0
TPYAOBBIX, ICHCHOHHBIX, JKWJIMIIHBIX U HHBIX IpaB (1. 1 c¢t. 397 YIIK P®D);

2) 0 AOCPOUYHOM U YCIOBHO-IOCPOYHOM OCBOOOXAECHUM OT HakazaHus (1. 4,
6,9, 13,16 ct. 397 YIIK P®);

3) 0 3aMeHe HakKa3aHMs, HA3HAYEHHOrO IIPUTOBOPOM Cynaa, JpPYyTUM
Haka3aHueM, 00 OTMEHE YCJIOBHOTO, YCJIOBHO-IIOCPOYHOTO OCBOOOXKJICHHUS,
OTCPOYKHM OTOBIBaHUS HaKa3aHHs, a TakKe 00 M3MEHECHHH YCJIOBUU OTOBIBAHUS
HaKa3aHWs WK 3aMeHsronux ero mep (1. 2, 4, 5, 7, 8, 12, 14, 17, 19 cr. 397 VIIK
P®). C rpymnmoii BompocoB 0 3aMeHe HaKa3aHUs B Clydae 3JI0CTHOTO YKJIOHCHHS
OT ero OTOBIBAaHUS CBS3aHO TPUMEHEHHUE CYJOM 3aKIIOYEHUs] TOJ[ CTPaxKy
OCYXJEHHOT'0, CKPBIBILIETOCS B IEJSIX YKJIOHEHHS OT OTOBIBAHMS YKa3aHHBIX BU/IOB
HaKa3aHWs, 10 PaCCMOTPEHHs Bompoca o ux 3amene (1. 18 ct. 397 VIIK PD);

4) o mepenade rpakJaHHMHA MHOCTPAHHOI'O TOCYJApCTBa, OCYXKIEHHOTO K
JUIIEHNI0 ¢cBoOOABI cynoM Poccuiickoint deneparuu, 1jisi OTOBIBaHUS HAKa3aHUS B
roCy/IapCTBO, TPAKIAHUHOM KOTOPOTO OH SIBJISIETCS, U 00 OMpeeIeHUH yCIOBUI
oTObIBaHMS HakazaHus B Poccuiickort Deneparnuu rpaxaanuHa PO, ocyxaeHHOTO
B HHOCTpaHHOM rocynapctse (1. 20, 21 ct. 397 VIIK PD);

5) 0 pa3pelieHud COMHEHMH M HESCHOCTEH, BO3HHUKAIOIIMX IPHU
npuBeieHn npurosopa B ucnonHenue (m. 15 crt. 397 VIIK P®). Comuenus u
HESCHOCTH MOTYT BO3HUKATh B PE3yJbTaTe€ HEIOCTATKOB MPHUIrOBOPA, CBS3AHHBIX,
HarpuMep, ¢ Hepa3pelIeHUEeM B MPUTOBOPE BOIMPOCOB O CYAbOE BEIIECTBEHHBIX
JI0Ka3aTeIbCTB, O CyAb0E JAETeW OCYKIEHHOTO, OCTaBIIMXCS Oe3 mpucMmorpa, 00
YCTpaHEHUU  OWMOOK, JOMNYIIEHHBIX B  NPUTOBOPE TMPU  HANUCAHUU
Onorpagu4IecKux TaHHBIX OCYKACHHOTO | JIP., OJTHAKO UX Pa3pEIICHUE HE TOKHO

BJICYb YXYAHICHUA  IIOJIOXKCHHA  OCYXXIACHHOIO M  3aTrparuBarb CYHICCTBO
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npuroBopal. C paspelieHHeM HESICHOCTeH M COMHEHHH CBSI3aHO pa3pelieHHe
BOIIPOCOB 00 HCIIOJIHEHMHM MPUTOBOpa NpPH HAJUYMHM JPYTUX HEHUCIIOTHEHHBIX
MIPUTOBOPOB, €CJIM 3TO HE PEIICHO B MOCIEAHEM MO BPEMEHHU IMPUTOBOPE, U O
3ayeTe BPEMEHHU COJEpXaHUsl MMOJ CTpa)xeHl, a Tak)Ke BpEMEHU MNpeObIBAHUS B
Je4eOHOM YUpexXJAeHUU B cOOTBeTCTBUM co ¢T. 72, 103 u 104 VIIK (m. 10, 11 cr.
397 VIIK);

6) 00 M3MEHEHUU BUJA HCHPABUTEIILHOTO YUYPEKJEHHUs, HA3HaYEHHOTO TI0
OPUTOBOPY CyJa OCYKJIEHHOMY K JIMIIEHHIO CBOOOJBI, B 3aBUCMMOCTHU OT €ro
NOBE/ICHUS U OTHOILLIEHUS K Tpyay B cooTBeTcTBUU co cT. 78 u 140 YUK PO (m. 3
ct. 397 YIIK P®)2.

Bompochl, cBf3aHHBIE C WCIIOJIHEHMEM MIPUTOBOpPA, PACCMATPUBAIOTCS
CyJIOM:

1) no xoxaTaiicTBy peaOMIMTUPOBAHHOTO, €T0 3aKOHHOTO MPEJCTaBUTENS, a
B Cllyyae CMEpPTH pPeabMIMTUPOBAHHOTO — JAPYTrOro ero OJIM3KOTO POJICTBEHHHKA
WIM POJCTBEHHHKAa — B CIly4a€ BO3MEILIECHHS €My HMMYILIECTBEHHOIO Bpena,
BOCCTAHOBJICHHUSI €70 TPYJIOBBIX, IEHCUOHHBIX, JKUJIUIIHBIX U UHBIX [IPaB;

2) MO XOJaTalCTBY OCYXIECHHOTO B Cly4asiXx YCJIOBHO-AOCPOUYHOTO
OCBOOOXKJIEHUS OT HaKa3aHUs, OCBOOOXIEHHS OT HAKa3aHUS B CBSI3U C €r0
00JIe3HBIO, 3a4€Ta BPEMEHHU COJIEp)KaHUS 1Mo cTpaket u np. (m. 4, 6, 9, 11-15 cT.
397 VIIK, 4. 1 u 2 ct. 398 VIIK PD).

C xojaTaiicTBOM IO BCEM yKa3aHHBIM BOIPOCAM B CYJ MOTYT OOpaIaThCs
YUpEXKACHUE WM OpraH, UCIOJHAIOIME HaKa3aHUe (B OTHOIIEHUH MOJIOKUTEIBHO
XapaKTEPU3YIOIIErocsl OCYXJIEHHOI0), aJBOKaT OCYXJAEHHOro. B Tex ciydasx,
KOI'JIa paCCMOTPEHHUE BONPOCOB, CBA3aHHBIX C UCIIOJHEHUEM IIPUTOBOPA BO3MOKHO

10 XOHaTaﬁCTBy OCYKACHHOI'O, YIIOJIHOMOYCHHBIC TI'OCYAAPCTBCHHBLIC OPraHbl U

1 Cm.: Yronosusiii mponece : yue6uuk st 6axanaspos / B. K. Boopos, C. B. Bopoun,
A. A. Kobnukos u nip.; mox pen. B. I1. boxbes. — 4-e u3zz., nepepad. u gon. — M.: FOpaiir, 2014.
- C. 203.

2 Cm.: O mnpakTHKe Ha3Ha4YeHHs Cy[AaMU BHJOB MCIPABHTENbHBIX YUpEskKICHUIH
nocranoBienue Ilnenyma BepxoBnoro Cyna Poccuiickoit @enepanuu ot 12 HosiO6ps 2001
rona Ne 14 // Poccuiickoit razere. — 2001. — Ne 242; Becthuk Briciero Ap6urpaxnoro Cyna
P®. —2005. — Ne 12.
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JIOJDKHOCTHBIE JIMIIa HE OCBOOOXKIAIOTCS OT OO0S3aHHOCTH HHUIIMUPOBATH TEpes
CYJIOM BOIIPOC O MPHUBEICHUU BBIHECEHHOTO IO JIeJIy MPUTOBOPA B COOTBETCTBUE C
HOBBIM YTOJIOBHBIM 3aKOHOM, YCTPAHSIOUIUM HJIM CMSITYAIOIIUM OTBETCTBEHHOCTD
3a mpectymiicHue!, TeM Ooilee B CBSI3U C 3a00JCBaHHEM OCYKICHHOIO, Ybe
COCTOSIHUE 370pOBbSI HECOBMECTUMO C [IJIUTEIBHBIM JIUIIEHUEM CBOOOJIBI.
HaxosxaeHue Takoro juiia B MeCTax JIMIIEHUS CBOOOBI YIIEMIISIET €r0 YyBCTBO
COOCTBEHHOTO JOCTOMHCTBA M BJICUET TMPEBBIINICHUE CTENEHH (PUIHYECKUX U
MOPAJIBHBIX CTpaJaHu, HEU30EKHO COMPOBOKIAIOIINX JTUIIEHUE CBOOO/IHI,

3) mo MpEeACTaBICHUIO OpraHa BHYTPEHHUX JEl MO MECTY 3aJIep>KaHus
OCYXKJICHHOTO — O 3aKJIIOUCHHH TOJ CTPaXy OCYXKICHHOTO, CKPBIBIIETOCS B
eJISX YKIOHEHHUS OT OTOBIBaHMS HaKa3aHHs B BUE MITpada, 00s3aTeIbHBIX padoT,
UCTIPABUTEIBHBIX padOT 00 orpanudeHus cBooosl (1. 18 ct. 397 VIIK PD);

4) mo mpeAcTaBiIeHUIO (DeepaTbHOTO0 OpraHa MCIOJHHUTEIBLHOW BIACTU B
chepe IOCTHIMH, JUOO0 OOpPAIIEHUIO OCYXIACHHOTO WM €ro MpeICcTaBUTENs, a
PAaBHO KOMIIETEHTHBIX OpPraHOB MHOCTPAHHOIO TOCYIapCTBa B COOTBETCTBHH C
MEXIyHApOOHbIM  AoroBopoMm Poccuiickoit ®enepauuii WIA NHCbMEHHBIM
COIJIAIlICHUEM KOMIIETEHTHBIX OpraHoB Poccuiickoit denepaunun C
KOMIIETEHTHBIMU OpraHaMH MHOCTPAHHOT'O TOCYJapcTBa Ha OCHOBE B3aMMHOCTH B
ciaydasix, yctaHoBJIeHHbIX . 20 u 21 ct1. 397 VIIK P®;

5) TO TMPEeACTaBICHHUIO YUYPEXKICHUS WM OpraHa, MCIOJIHSIIOLIErO
HaKa3aHWe, — BO BCEX OCTaJbHBIX ClIy4yasX, ykazaHHbIX B cT. 397 VIIK P®.
CHsiTHE CYIUMOCTH [0 UCTEUEHHUS CPOKaA €€ MOTrallleHUs] B COOTBETCTBUU CO CT. 86
YK P® nomyckaeTcsi B OTHOIIEHHWH OCYKICHHOTO, KOTOPBIH TOCIE OTOBITHS
HakazaHus Bel ce0st 6e3ynpeuno (ct. 400 YIIK P®). Bonpoc o cHATUU CyAUMOCTH

paspemniaercs 1o X0aTalCTBY JIMIA, OTOBIBIIIETO HaKa3aHHE.

1 Cwm. To meny o mpoBepke KOHCTUTYLMOHHOCTH YacTd BTopoit cratbu 10 YK P®, uactu
BTOpOM cTath 3 PenepanbHoro 3akoHa «O BBeneHuu B aelicteue YK Pd», denepanbHoro
3ak0Ha «O BHECEHMM U3MEHEHUH WU JIOTIOJHEHMH B YTroJIoBHBIM Koaekc Poccuiickoit
@enepann» U paga nojoxenuid YIIK PO, kacaromuxcst mopsiaika NpHUBENEHHUsS CYAEOHBIX
pELIeHUH B COOTBETCTBUE C HOBBIM YIOJIOBHBIM 3aKOHOM, YCTPAHSIOLUIUM HJIM CMATYAIOIIUM
OTBETCTBEHHOCTb 3a MPECTYIUIEHHE, B CBs3M C >kanobamu rpaxaan A.K. AibkanoBa, FO.H.
AnekcansipoBa u apyrux : nocranosienne Koncturyunonnoro Cyna P® ot 20.04.2006 Ne 4-11
I/ bronnerens BepxoBnoro cyna P®. —2007. — Ne 5.
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Pazpenienne BOMPOCOB, BO3HHUKAIOUIMX I[PU HCMIOJHEHUU IPUTOBOPA,
OTHECEHO K KOMIIETCHIMH CYJa, MOCTAHOBUBIIETO MPUTOBOP, U CyAa MO MECTY
OTOBITHS HAKA3aHUA MIIM CyJa MO MECTy >KMTEILCTBA OCYXkIeHHOrol. B ciryuasx
WCMOJIHEHUSI TTPUTOBOpPA BHE TEPPUTOPUHU AECATEIBHOCTH CyJla, MOCTAHOBUBIIETO
MIPUTOBOP, BOIPOCHI, CBSI3aHHBIE C MCIOJIHEHUEM MPUTOBOPA, MOMJIEKAT
pa3pelIeHUI0 CYJIOM TOrO K€ YPOBHS, a TPU OTCYTCTBUM TaKOBOTO —
BBILIECTOSAIIMM CyAOM. BOINpoc O CHATUM CYIMMOCTU Pa3periacTcsi CyJIOM WIH
MHUPOBBIM CYJIb€ MO YTOJIOBHBIM J€jlaM, OTHECEHHBIM K €ro MOJCYIHOCTH, IO
MECTY >KUTEILCTBA JIMIA, OTOBIBIIErO HakazaHue. M3MeHeHHe, MpOJJIeHUE WU
MpEKpallleHue TPUMEHEHUS] TPUHYIUTEIBHBIX MEp MEIMUIIMHCKOrO XapakTepa
MPOU3BOJAUTCS CYAOM, HA3HAUYMBIINUM 3Ty MEPY, WIH CYAOM [0 MECTY NPUMEHECHUS
yKa3aHHOW Mephl. Bce Bompock! pa3perniarorcs B CyIeOHOM 3ace/laHu.

B cyneOHoe 3acenaHue  BBI3BIBACTCS  NPEACTaBUTENIb  YUPEIKICHHUS,
UCIIOJIHAIOIIETO HaKa3aHWe, WM KOMIETEHTHOTO OpraHa, Mo MpeCTaBICHUIO
KOTOPOTO pa3peliaeTcsi BOINPOC, CBS3aHHBIM C MCIIOJHEHUWEM Haka3zaHus. B
cyneOHOM 3acelaHMM BIpaBe ydacTBOBaTh MpOKypop. Ecimu Bompoc kacaetcs
UCIIOTHEHUSI TIPUTOBOpAa B YaCTH TPa)KJaHCKOTO MCKa, B CyjAeOHOE 3acelaHue
MOTYT OBITh BBI3BaHBI TPAXIAHCKUN HCTEI] U TPaKTAHCKHH OTBETYHK. YUaCTHE
norepnesiero B cyaeonom 3aceganuu YIIK P® He mpeaycMoTpeHO, MOCKOIBKY
HCIIOJIHEHHE [TPUIOBOPA HE MOXKET 3aBUCETH OT BOJIEU3bABIECHHUS IOTEPIIEBIIETO?.,

Jlns ydactuss B Jielie MOTYT OBITH JIOIMYIIEHBI OJIM3KHE: POJCTBEHHHUKHU
OCYXJCHHOIO WJIM WHBICE 3aWHTEPECOBAHHBIC JIMIA, a II0 XOJATaHuCTBY
OCYXJEHHOr0 — aJBOKaT. [Ipu paccmoTpeHun Bompoca, CBI3aHHOTO C OTCPOYKOM
WCIIOJTHEHHUS TPUTOBOPA, B CYJASOHOM 3aceaHUHU BIPaBE y4acTBOBATH 3aKOHHBIN

MPEACTABUTENIb OCYXKIACHHOTO M €ro 3ammuTHUK. [Ipm paspemeHun Bompoca 00

! Jlynunckas TI.A. VYronosHo-mpoleccyanbHoe mnpaBo Poccuiickoit ®denepaiuu
yueOnuk / o1B. pen. [LA. Jlynunckas. — 3 uzn.,nepepad. u gomn. — M.: Hopma, 2013 — C. 103.

2 Cm. Io peny o sxamobe rpaknanuHa JlasbinoBa Amnapes CTaHHCIaBOBMYA Ha
HapylleHHE €ro KOHCTUTYUMOHHbIX npaB 4. 3 cr. 376 VIIK P® : onpenenenue
Koncrurymonnoro Cyna Poccuiickoit ®@enepauun ot 16.11.2006 Ne 538-O // CoOGpanue
3akoHogarenscrBa PD. — 2007, — Ne9. — Cr. 1146.
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OCBOOOXKJIEHHHM OT HaKa3aHUs BCIEACTBUE OO0JIE3HUM 0053aTENIbHO TNPUCYTCTBUE
MPEICTaBUTENS BpauyeOHOW KOMUCCHHU.

OcyxJeHHBI BOpaBe y4yaCTBOBATh B PACCMOTPEHUU BOIIPOCOB, CBSI3AHHBIX
¢ ucnosinenueM npurosopa (1. 20 4. 4 ct. 47 YIIK P®), ognako peuieHue o ero
y4acTUU B cyZeOHOM 3aceaHuu npuHuMaet cya (4. 3 cr. 393 VIIK P®). Ha cynax
JEXKUT O00S3aHHOCTh M3BELIATh OCYXKJIEHHBIX O MECT€ M BPEMEHHU MPOBEACHUS
cynebHoro 3acenanus. B ciydyae yyacTusi B CyleOHOM 3aceaHMM OCYKJEHHBIN
BIIpaBe 3HAKOMUTHCS C MPEICTABICHHBIMU B CyJl MaTepuaiamMu, y4acTBOBATh B UX
pPacCMOTpPEHUH, 3asiBISATh XOJAaTalicTBa M OTBObI, U3JIOKHUTh CBOM ApIyMEHTHI U
IIPE/ICTABUTh TMOATBEPKAAIOIIME UX JoKasaTenbcTBa’. Ecmu B cyneGHOM
3acelaHuM PAacCMATPUBAETCS XOJIaTaWCTBO JMIIAa O CHATUU CYAMMOCTH, TO €ro
yuactue oo6s3arenbHo (4. 2 c1. 400 YIIK P®). Ob6s13aTenbHbIM SBISETCS ydacTue
OCYXJICHHOT'O M MpPU PACCMOTPEHUHU BOIPOCA O 3aKIIOYEHUHM €ro MOJ CTPaxy B
cootBeTcTBUH C 1. 18 cT. 397 VIIK PO.

HenonyctumMo B wmensix obecreueHus SBKM B CyJIeOHOE 3aceqaHue
OCY)XJIEHHBIX, 3JIOCTHO YKJIOHSIOIIMXCS OT HCIOJIHEHUS HaKa3aHWs B BUJE
mTpada, o0s3aTeNbHBIX padOT, HCIPABHUTEIBbHBIX PAOOT MO0 OrpaHUYCHUS
cBOOONBI  3aJepKUBaTh HMX B TOpSAKE, MPEIyCMOTPEHHOM Uil  JIUL,
[I0JI03PEBAEMBIX B COBEPLICHUH NPECTYIUICHHUS.

[IpaBoBas mo3unusa KonctutyuumonHoro Cyxga P® mo Bompocy ydactus
OCYXJIEHHOTO B CyZ€OHOM 3ace/laHuU Ha CTaJHH UCIIOJHEHUS MPUTOBOpPa COCTOUT
B TOM, 4YTO CyJ, NPHU3BaHHBIM oOecneurnBaTh OJMHAKOBBIE MO CBOEH MNpHUpOE
CyZeOHbIe TapaHTUHU 3alIUTHI IIPaB U 3aKOHHBIX UHTEPECOB OCYKIEHHOI0, 00s3aH
o0ecneurBaTh €My IMpaBa, PaBHBIE C MpaBaMu OOBHUHSEMOTO IpPHU MPOU3BOJCTBE B
Cyle NEepBOM HMHCTAaHIMH. JIMIIEHWe €ero Nnpu TaKUX YCIOBUAX BO3MOYKHOCTH
JIOBECTH JI0 CBEJIEHHA CyAa JAOBOJbl, OOOCHOBBIBAIOIIHME €ro MO3ULHUHU 110

paccMaTpuBaeMbIM CYZOM BOIpocaMm, MPUBOAWIO Obl K HapyIIEHHWIO IpaBa Ha

! KavanmoB B.M. OcoOeHHOCTH TMpOIECCYalbHOTO TMOpPs/IKa pa3pelieHuss BOIPOCOB,
CBSI3aHHBIX C UCTOJHEHUEM npurosopa // Bectuuk Huxueropoackoit akagemun MBJ] Poccun. —
2017. - C. 99-102.
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Cy/lIeOHYIO 3alUTy W COCTSA3aTEIBHOCTH W PABHOMPABHUS CTOPOH', JHIIATIO ObI
peanbHON BO3MOKHOCTH 3HAKOMUTBCS C MaTEPUAIAMH JEIA.

B Takux caydasx cyAape NOPUXOAUTCS pelmaTbh BONPOC B HApYyIIECHUE
MPUHLMIA COCTSA3ATEIBHOCTM W PABHOIPAaBHS CTOPOH, OCHOBBIBAACh Ha
apryMeHTaxX AaJMUHUCTPALUM YUYPEKIAEHUS WIM OpraHa, MCIIOJHSIOLIETO
HaKa3aHue, JOKJaa ee MPEJICTABUTEIIS K MHEHUS IPOKypopa’.

BepxoBubiii Cynq P® B CBOMX pEIIECHHSX, CBA3aHHBIX C HCIHOJHEHUEM
OpUTrOBOpPa, HEU3MEHHO oOpamjaeT BHUMAaHUE HIDKECTOSAIIUMX CYIOB Ha
HEJOMYCTUMOCTh HApyLICHUs NpaB OCYKJICHHBIX U JIMIIEHUS HUX BO3MOXHOCTHU
3asiBUTh XOJIaTaiiCTBO 00 YydYacTMM B CyJIeOHOM 3acelaHHuM, YyKa3blBas Ha
HEOOXOJMMOCTh M3BEIIEHUS OCYXKJIEHHBIX O MECT€ M BPEMEHU PaACCMOTPEHHS
BOIIPOCA, KACAIOIIErOCs MCIIOJTHEHHsI TPUTOBOpa’.

[Ipouenypa cyaedbHoro pazOupaTenbcTBa B CTAUU UCIOJIHEHHUS IPUTOBOPA
IIpEeAIonaracT IMpOBEICHUE CYyAbEH MOATOTOBUTENIBHBIX JIEUCTBUM, UCCIEIOBAHUE
TE€X OOCTOSTENBCTB, B CBSI3U C KOTOPBIMH OHO IPOBOJIUTCS, BBICIYIIMBAHUE
Y4aCTBYIOIIMX B Cy/I€OHOM 3aceaHuH JIUI U BbIHECeHue mpeaycMoTpenHoro YIIK
P® pemenus. Bce Bompockl paspemarorcs Cyabed €IUHOJIMYHO B OTKPBITOM
cyneOHOM 3acenanuu. B cyneOHOM 3aceiaHuu BeACTCS MTPOTOKOIL.

[TonroToBUTENbHBIE ACHUCTBUS Cylla CBSI3aHBI C OOBSBICHUEM COCTaBa Cy/a,
NPOKypopa, Yy4YacTBYIOIIETO B JeJe, CeKpeTaps CcyAeOHOro 3acenaHus,
Pa3bsCHEHHUEM IIPaB yYaCTBYIOIIKM B JI€JI€ JIULAM, BBICIYIIMBAHUEM XOJaTalCTB U
IIPUHATHEM 10 HUM pemeHui. Ilocie 3aciymmBanus nOKJIana IpeACTaBUTENA
YUPEXKJIEHUS WM OpraHa, IOJABUIETO MpEJICTaBIeHUE, JUO0 OOBICHEHUs
3asBATEN WIH JIMLA, 3aABUBIIETO XOJAaTalCTBO O CHATHUU CYIWMOCTH, KOTOpPBIE
W3JIaraloT CYIIHOCTh NPEJACTaBICHUS WIM XoJaTaiicTBa M UX OOOCHOBaHHE,

HCCICAYIOTCA INPCACTABICHHBIC MATCpPHAJIbl, BBICIIYIIHNBAIOTCA 00BACHEHUS JIMII,

! Jlynunckas TI.A. VYronmosHo-mpoleccyanbHoe mnpaBo Poccuiickoit ®denepaiuu
yueOnuk / o1B. pen. [LA. Jlynunckas. — 3 uzn.,nepepad. u gomn. — M.: Hopma, 2013 — C. 172

2 Tam xe.
3 bynanosa JLIO. YromoBHO-mpolieccyanbHoe OOecIeueHHe esATeNbHOCTH OPraHoB,
UCTIOJHAIOMUX HAKA3aHWsS, HA CTAJUU MCIOJHEHHs HPUTOBOPA : [MC. ... KaH[A. IOPUJ. HAyK:

12.00.09. — Exarepun6ypr, 2017. - C. 82.
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SBUBIIKXCSA B CylneOHOE 3acelaHue, MHEHUE mpokypopa. I[lociemoBaTenbHOCTH
Jauyu  OOBSICHEHHWH  y4YaCTBYIOIIMMHU  JIMIIAMH  YCTaHABIMBAETCS  CyAbeH.
3akaHuuBaeTCsl CylneOHOE 3acelaHhe BBIHECEHHEM CYJIOM B COBELIATEIbHOU
KOMHAT€ TIOCTAHOBJICHUS, KOTOpPOE JIOHKHO COOTBETCTBOBATh TpPEOOBAHUSIM,
MPEABABISAEMBIM K ITOCTAaHOBIEHUSIM CyabH 4. 4 c¢T. 7 YIIK P®, u ocHOBBIBATHCS
Ha KCCIICJIOBAaHHBIX B Cy/ICOHOM 3aceaaHuu (PaKTUIECKUX 0OCTOSITEILCTBAX Jea.

Pa3zpemienue cyomM MUPOKOTo Kpyra pa3zHOOOpa3HBIX BOIMPOCOB CBSI3AHO C
OCYLIECTBIICHHEM JIOKA3bIBaHMS Ha JAHHOM cTaguul, KOTOpOE MMEET CBOU
0COOEHHOCTH:

1) Kpyr BONpPOCOB, MOJJICKAIINX UCCICIOBAHUIO CYJOM B JIAaHHOW CTajuH,
OTIPENIENIACTCS HE TOJIBKO YTOJIOBHO-TIPOIIECCYATbHBIM, HO W YIOJOBHBIM U
yrOJOBHO-UCTIOJIHUTEIBHBIM  3aKOHOM. Hampumep, mno jaeram 00 YCIOBHO-
JIOCPOYHOM OCBOOOKJICHHH OT OTOBITHS HaKa3aHUS B COOTBETCTBHH C 4. 1 cT. 79
YK P® noka3piBaHHIO TOJICKAT OOCTOSITEILCTBA, MOATBEPKAAIONINAE, YTO JIUIIO
JUISL CBOETO HCIIpaBJIEHUS HE HYXKIACTCS B TOJHOM OTOBIBAHUM HA3HAYEHHOTO
CyJIOM Haka3aHus, a B COOTBETCTBUM C 4. 1 cT. 175 YUK P®, uro ocyxeHHBIN K
MOKM3HCHHOMY JIMIIICHUIO CBOOOJBI OTOBUI HE MEHee 25 JIeT, KpoMe TOro, 4To Y
HEro B TEUCHUE NPEAUISCTBYIONIUMX JIET HET 3JIOCTHBIX HApYIICHUW TMOpsiaKa
OTOBIBaHMS HaKazaHUS W Ap. 3aKIOYEHHE TOJ CTPaXy K OCYKJICHHOMY MOXKET
n30upatbest Il OOECIEUeHMs] HCIIOJHEHUS IIPUTOBOpa TOJIBKO B CiIyyae
YCTAHOBJICHUSI CYJOM OCHOBAHHM, YTO OH CKPBIBACTCA B LEJSIX YKJIOHEHHUS OT
OoTOBIBaHMS HaKa3aHWs, IPUYEM TOJBKO B CBSI3M C TAKHUMHM BHJIAMHU HaKa3aHUs, KaK
mTpad, oOs3aTenbHble PaOOThI, HMCIPABUTENbHBIE PabOTHI JIMOO OTrpaHUYCHHE
cBOOOIBI;

2) paspemias BOMPOCHI, CBSI3aHHBIE C HCIOJHEHUEM IPUTOBOPA, CY.
OCHOBBIBA€TCA Ha OOBSCHEHUSIX U MUCbMEHHBIX JOKYMEHTAaX, UMEIOIINX 3HAUYCHHUE

JUISL pa3pelmaeMoro BONpPOCa M MPEACTABICHHBIX YUYPEKICHUEM WU OPraHoM,

! Kamapnuna A.A. He3aBucuMOCTb cyfieif Kak HPUHIIMII YTOJNOBHOTO CYAONPOM3BOACTBA
/| AkTyanbHbIE BOIIPOCH 60pbOBI ¢ mpectyruieHueM. - 2015. - Ne 2. - C. 56-58.
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WCIIOJHSIOMIMM HaKa3aHUEe, OpPraHOM BHYTPEHHUX €Nl MO0 MECTy 3ajep KaHus
OCY>KJICHHOT'0, CAMUM OCY>KJICHHBIM WJIK UHBIMU Jullamu (cT. 399 VIIK PO).

[TocpeacTBOM 3THUX JOKYMEHTOB YCTAHABIMBAIOTCS WM OMPOBEPraroTCs
ompeNieNieHHbIe opuaAnYecKue (GakThl. YKa3aHHbIE JOKYMEHTBHI MOTYT OBITh
WCIIOJIB30BaHbl CYJJOM B Kauye€CTBE JOKa3aTEIbCTB (MHBIX JIOKYMEHTOB) IOCJIE HX
MPOBEPKU MYTEM MPOU3BOJICTBA CY/IEOHBIX U WHBIX MPOIECCYAIbHBIX NEUCTBUHN U
OIIeHKHU 110 nipaBuiaM cT. 87, 88 YIIK PO;

3) Opems J1oka3biBaHHUsI OOCTOSITENILCTB, CBSI3aHHBIX C HWCIOJIHEHHEM
IPUTOBOPA, JICKUT HAa YUPEKJICHUU WIM OpraHe, UCTIOJHSIONUM HaKa3aHue, JIM0o
KOMIIETCHTHOM OpraHe, IO TPEACTABICHUIO KOTOPOTO paspeliaeTcst BOIpPOC,
CBSI3aHHBI C HMCIIOJIHCHUEM HaKa3aHWs, WIM Ha OCYXJICHHOM, MO XOJaTaiiCTBY
KOTOPOT'0 pa3peniaeTcs COOTBETCTBYIOMIMM Bompoc. bpems moka3biBaHus 110
BOIIPOCY O CHSATHUU CYJTUMOCTH JICKHUT Ha JIUIIE, OTOBIBIIIEM HaKa3aHHE.

[Ipu moAroToBKE K CyAeOHOMY 3aceIaHHIO B MOJAABIIAIONIEM OOJIBIIMHCTBE
Clly4aeB CyJ He HCTpeOyeT YroJoBHBIE Jeia, IMO3TOMY CYAbsS BIIpaBe IO
COOCTBEHHON HMHHIIMATHUBE HCTPEOOBATh JIOMOJHUTENbHBIE MaTepUaibl (CIPaBKH
00 OTOBITHH HaKa3aHWs, KOMUHU MPUKA30B O MOOIIPEHUAX, TaHHBIE O BO3MEIICHUU
yimepba, NPUYMHEHHOTO  MPECTYIUICHUEM, XapaKTEPUCTHKH, 3aKIIOUYCHHUE
BpaueOHOI KoMuccUM O 0O0JI€3HU OCYXKIIEHHOTO, AHHBIE O 3JI0OCTHOM YKJIOHEHUHU
OCYXJCHHOTO OT OTOBIBaHWS HaKa3aHUs, CBEACHHUS O MepaxX, NMPUHUMABIIUXCS
YTOJIOBHO-UCIIOJITHUTEIFHONW ~ MHCIIEKIIMEH 1O  OOECMEYEHUIO0  HMCTOJHEHUS
Ha3HAYEHHOTO HAaKa3aHUsA, W Jp.), MOATBEPKIAIOIINE HAIWNYUE OCHOBAHUW st
pa3pelleHus 3asiBJIEHHOTO X0/1aTaiiCcTBa.

[Tpy HEOOXOAUMOCTH TPOBEPKH TOCTOBEPHOCTH 3aKIIOUCHHS BpadyeOHOM
KOMHCCUU CYAbsl BIOpaBE€ HAa3HAYUTh MEAUIMHCKYI0 WU TCHUXUATPUUECKYIO
AKCIIEPTHU3Y. OTcyTcTBUE  HEOOXOJMMBIX  MaTEpUATIOB  0O0yClIaBIUBaET
MOBEPXHOCTHOE WCCIICIOBAHUE OOCTOSATENHCTB Jiefla W TPUHATHE CYAbEH
OIMOOYHBIX pelIeHU. YKa3zaHHble ACHUCTBUS CyIbU OYyIyT CIOCOOCTBOBATH
00eCcreYeHUI0 TpaB OCYXKJIEHHOTO, TeM Oojiee HaXOASUIErocs B 3aKIIOYEHUU U

OI'PaHUYCHHOI'O B BO3MOKHOCTHU CO6I/IpaHI/I$I JOKa3aTCJIbCTB.
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Ha mnocrtaHoBieHHE cCyJa, BBIHECEHHOE IMpPU pPa3pelieHHH BOMPOCOB,
CBSI3aHHBIX C MCIOJHEHUEM TMPUTrOBOpa, MOTYT OBITh MOAAHBI Xajnola WIH
MPEJICTABICHUE B KAaCCAIIMOHHOM MOPSAKE, YCTaHOBICHHOM ri. 43, 45 VIIK PO®.
[locTanoBienue cyna o0 OTKa3ze B YIOBJIETBOPEHHUM XOJATalCTBa O CHSTUHU
CYyIMMOCTH 00>KaJOBaHHUIO HE MOMJIECKHUT. B ciayuyae oTkaza B CHATHH CYJUMOCTH
MMOBTOPHOE XOAATaHCTBO 00 ATOM MOKET OBITh BO30YKJICHO TEepe]] CYJI0OM HE paHee
YeM 0 UCTEUCHHH OJIHOTO T0Jla CO JTHS BBIHECEHMS MOCTAHOBJICHUSI 00 OTKa3e (U.
5 ct. 400 VIIK P®).

Takum 00pa3om, HA OCHOBAHMM BBILIE H3JIOKEHHOTO MaTepHalia Cleyer,
YTO B CTaJWU HMCIOJHEHHUS MPUTOBOpPa caM MPUTOBOP Y)KE€ HE O0OXKaIyeTcs U €ro
PaBOCYHOCTh HE CTaBUTCS TOJ COMHEHHE. 37eCh CyJI BBIHOCUT pCIICHHS,
CBSI3aHHBIC C MCIIOJIHCHHUEM IMPUTOBOpPA BBHUAY OOCTOSITEIILCTB, TMOSBUBIIUXCS: 0
Hayajia €ro peajbHOro MCIOJIHEHHUs (Hampumep, pa3pelieHHe CYIAOM OTCPOYKU
WCIIOJTHEHUSI TIPUTOBOpa MO OCHOBAHUSM, IpeaycMOTpeHHbIM cT. 398 VIIK PD);
WIK B TPOIECCE €ro PeajbHOT0 HCIOJIHEHUs (HarpuMep, YCIOBHO-AOCPOUHOE
OCBOOOXKJIEHHE OT OTOBIBAaHWS HaKa3aHWS WM WHbIE H3MEHEHUS MCIIOTHEHUS
npuroBopa, npeaycMmorpeHHbie cT. 397 VIIK P®); wunu yxke mnocie ero

UCIIOJIHEHUS (HAIpUMEp, PEUIEHUE CyAa O CHATHU CYAHUMOCTH B COOTBETCTBHUH CO

ct. 400 YIIK PO).
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3AKJIIOYEHUE

B xome paccMoTpeHHs uccieayemMoil TeMbl BCE 3aJayu JJisl TOCTHXKEHUSA
MMOCTaBJICHHOM 11€JIM ObUIM BBIMIOJIHEHBI U CJIeJIaHbl COOTBETCTBYIOINE BHIBOIBI.

BriOpannas Tema uMeeT O0JIbIyI0 aKTyalbHOCTh Ha CETOIHSAIIHUN A€Hb, O
YEeM TOBOPAT MCCIEIOBAHUSA aBTOPOB, YKA3aHHBIX B CIIMCKE MCIOJIb30BAHHBIX
UCTOYHUKOB.

Paz36op MOJIOKEHU HOBOT'O YTOJIOBHO-TIPOIIECCYATIBHOTO
3aKOHO/IATEJIbCTBA U B YaCTHOCTHU MPABOBOTO TMOJIOKEHUS Cy/la Ha JOCYACOHBIX
CTaJUsIX YrOJOBHOIO TPOIECCa MO3BOJISIET CJeNaTh BBIBOJ O TOM, 4YTO
JNEUCTBYIOIIEE 3aKOHOJATEILCTBO YCTAHOBUIIO TAaKOW MOPSIAOK, TAKyIO0 MPOLEAYPY
YTOJIOBHOTO CYJIONPOM3BOJCTBA W, B YAaCTHOCTH, JOCYIAEOHOTO IPOU3BOJICTBA,
KOTOpBIM corjacyercs ¢ rapaHtupoBaHHbiMU  Konctutynuen PO npasamu
YeJioBeKa U ooecreunBaeT uX 3PHEeKTUBHYIO 3aIIUTY.

Baxxnas ponbp B obecrieueHHH MpaB JIMYHOCTU Ha JTOCYJEOHBIX CTaIUsX
YIOJIOBHOIO  Ipolecca OTBeaeHa cyay. llomMuMo  BeIONHEHHsST  CBOEH
TPAaAWLIMOHHOM 3aJ1auM - OCYILECTBIICHUS IIPABOCYIHUsl, HA CYJd B COOTBETCTBUHU C
Konctutynnein PO B035105KEHBI HOBBIE MOJHOMOYMS, COCTOSIIIME B KOHTPOJIE 3a
3aKOHHOCTBIO JICICTBUM U PELICHUI OPTaHOB MPEIBAPUTEIBLHOTO PACCICIOBAHUS U
Jladye pa3pelieHU Ha MPOBEJACHUE CIICACTBEHHBIX M IPOLECCYAJIbHBIX JIEHCTBUM,
€CIM OHHM HOCAT NPUHYAUTEIBHBIM XapakTep M BTOPralTCi B OXpaHSIEMBbIE
Koncrutymueit PO npasa 1 ¢cBOOOBI THYHOCTH;

[TonmHOMOUMS Cyna Ha AOCYAEOHBIX CTaIUAX - 3TO 3aKPETUICHHBIE HOPMaMH
YTOJIOBHO-TIPOLIECCYAJIBHOTO 3aKOHA CPEJICTBA FOCYAAPCTBEHHO-IIPUHYIUTEIBHOTO
XapaKTepa, COCTOSIIUE U3 MpaBa U OJHOBPEMEHHO O0S3aHHOCTH MPUMEHEHUS UX B
OTIPEJICICHHBIX CUTyanusiXx ©u ¢GopMax, HEOOXOAWMBICE € JOCTATOYHBIC IS
JOCTVKEHUSI TPOLIECCYAJbHBIX LEJNEW M PEIICHUS KOHKPETHBIX 3aJad CyJa Ha
JAHHBIX CTAJIMSIX MPOILECCAa KaK BIACTHOIO YYaCTHUKA YTrOJIOBHO-MPOLECCYATbHOU
nesatenbHOCTU. [loTHOMOUMS SIBISIFOTCSI OCHOBHBIM 3JIEMEHTOM CyAeOHOW BJacTH,

peanu3yeMoi TOCPEACTBOM  YTOJIOBHOTO CYAONPOM3BOJACTBA B JIOCY/IEOHBIX
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CTaJMsIX YTOJOBHOI'O MpOIEcca, B CUIIYy YEro OHM JI€TEPMUHUPYIOT Ha3HA4YEHHE,
poJib, (GYHKLNIO, KOMIETEHIIUIO U CTaTyC CyAa.

VYTroa0BHO-TIpolieCCYaTbHBIM 3aKOHOJIaTEIbCTBOM OIpEJIEIIECHBI
UCKJIIOUUTEIbHBIE TMOJHOMOYMS CyAa B XOJ€ J0CyAeOHOro mnpousBojcTBa. Mx
nepeueHs AaH B 4.2 ¢1.29 VIIK PO;

Cya B 1ocyeOHOM MPOU3BOJCTBE HE OCYIIECTBISAECT (PYHKIIUU MPABOCYAUS
WIH KOHTPOJISI, @ OCYIIECTBIISIET KaKyl0-TO MHYIO (DYHKIHIO. AHAIU3 BCEX TPy
NOJIHOMOYHUH CyJia, pealn3yeMbIX Ha JOCYACOHBIX CTaJAMIX YTrOoJIOBHOTO Mpollecca,
NO3BOJIMJIM C/I€NIATh BBIBOJI O TOM, YTO 3allUTa U OXpaHa MpaB JUYHOCTH, a TAKKE
yCTpaHEHHE OTKJIOHEHUH M0CYNeOHOro JMABMXKEHHSI YTOJOBHOTO Jeia JIHUIIb B
COBOKYIHOCTH TIO3BOJIAIOT 0003HAYMTH POJb CyJa Ha U3y4aeMOM OJTarle
YrOJIOBHOT'O CYAONPOU3BOACTBA. TakuM 00pa3oMm, CyJ, BHICTyIAasi B pOJIM rapaHTa
pa3IUYHBIX ~ MHTEPECOB B JOCYACOHOM  MPOMU3BOJCTBE,  OCYIIECTBISET

CaMOCTOATCIIbBHYIO U CANMHCTBCHHYIO (I)YHK[II/IIO - 06CCH€‘{I/IT€HBHYIO.
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Beenenue

Jlemoxpatuueckoe pa3sBuTHe PoccHM, CTAaHOBIEHHE LHBHJIM30BAHHOTO
pHIHKAa ¥ IIPABOBOYO rocy[apcTsa — 3TO Te 3ajiadH, KOTOpBIE CTOAT B NaHHBIA
MOMEHT Iepe]l cOBpeMeHHBIM poccuiickuM obwectsoM. Ilpeacrapnsercs, YTo HX
pellieHie HeMBICTHMO 0e3 MOCTPOeHHA 3 deKTHBHO AeiicTByIOmEH, JIOrHIHOM,
HETPOTHBOPEUMBOH M cOanaHCUPOBAHHOHM HOPMAaTMBHO — MpaBOBOK 6assl,
BKIIOUatolieif B cebs pa3jiMyHbBle BHIBI a4KTOB, B TOM YHCIE H H3NaBAEMBIX
denepanbHEIMM OPFraHAMM HCIONHHUTENBHOH BIACTH. ITocnenqHUM TIPUHALNEKHT
oco6oe MeCTO B IPaBOBOM MACCHBE, YTO O0YC/IOBIEHO KaK MOJOKEHHEM OpraHoB
WCTIONHHTENPHOM BIAacTH B MeXaHH3Me TOCylapCTBa, TaK W XapaKTepoM
BBIIONHAEMBIX WMM GYHKUMH W 3aday. Takoro poja axkThl COIJIACHO
CIOKHMBILIKMCS TpPaJHLHAM YCIOBHO Ha3BIBAIOTCH «BEJIOMCTBEHHBIMHD. Hx
H3yYeHHE SABISETCA TPAAMIMOHHBIM HANpaBIeHHEM HayqHBIX HCCIIENOBanuH,
KOTOPOE HE TONBKO HE TOTEPSNo CBOEH aKTyalbHOCTH, HO H npuobpeno B cBeTe
peanuii cerofHsiiHero JHA 0co0yi0 TEOpeTHYECKyl0 U  TMpPaKTHHYECKYIo
3HAYHMOCTD, YTO OOYCIIOBIIEHO MHOXECTBOM OOBEKTHBHBIX (AKTOPOB, CpenH
KOTOPHIX BaKHEHIIMMH sABIOTCA npeofpasoBaHie IPaBOBOH  CHCTEMBI
COBPEMEHHOTO POCCHICKOro TrocyAapcTsa, peanbHOE MPETBOpeHHe MPHHIKNIA
BEpXOBEHCTBA 3aKOHa B MpaBOBOH JeACTBUTENBHOCTH,
¢opmupoBaHneaPHEKTHBHBIX MEXaHU3MOB obecredeHys IpaB 1 cBobop rpaxnaH.

Tak ke aKTyalbHOCTh NAaHHOH TEMBI COCTOHMT B TOM, YTO INMOA33KOHHBIC
aKThl, W3daBaeMble (eepalbHEIMM OpraHaMH  HCIOJNHWMTENIBHOH  BIACTH
Poccuiickoit ®epepaiiuu (fanee COKpalleHHO — P®), npencraensioT coboil caMbiit
o6beMHBIII M pa3HoOOpasHbIH BHIA HOPMATHBHBIX IIPaBOBBIX AaKTOB, H HTO
NpuBeACHHE COBOKYMHOCTH 3THX aKTOB B HEPApXHYCCKM OPraHH3OBaHHYIO
CHCTEMY TPEJACTaBISET BaXHYHO NpoOneMy COBPEMEHHOTo TIOCYAapCTBEHHOrO
CTPOMTENECTBA B LIEJIOM M NPAaBOTBOPYECTBA — B YaCTHOCTH. B HacToslee Bpemi
npaBoBas CHCTEMa Hallle¥ CTpPaHBl HaXOAHTCA B COCTOAHHH pedopMHpOBaHHI.

Cnoxunucs, ohopMUIHCh W OBLTH HAydHO OOOCHOBAHBI KIIOYEBBIE MPHHLHMIILI
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NpaBOBOrQ peryiHpoBaHHs B OCHOBHBIX OTpaciiX npasa, copMHPOBATHCE
HECKOJIPKO HOBBIX, HE CYILECTBOBABIINX B COBETCKOM IIpaBe OTpacieH, co3jaH
HOpPMATHBHO — NPaBOBOH MAacCCHB.

O6BEKTOM HCCenoBaHusl Moeil paGoTH! ABNAETCA HOPMATHBHBIA [PaBOBOH
aKT OpraHOB WCIIONHHTENBHOH BAacTW B LEAOM, €ro HOHATHE M IpU3HAKH,
neficTBMe €ro BO BpeMeHM, B TIPOCTPaHCTBE M Mo Kpyry iui. IIpenmeToM
HCCJIeJOBaHUS ABJSETCS OTIHYKHE HOPMaTHBHBIX MpPABOBBIX 2KTOB OT IPaBOBBIX
aKTOB, XOTh BHEINHE M TOXOXKHMX Ha HOPMAaTHBHO — [MPaBOBbIC, OXHAKO HE
SBJAIONIMXCSA TAKOBBIMH, a TaK ke McclefioBaHie TpaBuil  MOArOTOBKH
HOPMATHBHBIX PABOBEIX AKTOB M HX rOCYAapCTBEHHOH PErMCTPaLUH.

Ilenbio nanHON KypcoBoil paGoThl sBNseTCA CTpeMieHHe Gonee noapoOHO
M3yYHTh HOPMATHBHO-HIPABOBBIE AKThl OPraHOB HCMONHHMTENBHOH BIACTH, HX
OTJIHUMUTENbHEIE TPHU3HAKH, aHAIH3 PasNMYHBIX BHAOB HOPMATMBHO — NpaBOBAIX
aKTOB, KIIACCH(MHKAIMIO, PacCMOTPETh OPraHbl MCHOJNHUTENBHOH BIACTH MO MX
BEAECHHUIO U CTPYKTYpE.

OcHOBHBIMU 33/1a4aMH SBJIAIOTCH!

1. PaccMoTpeHHe NOHATHA HOPMAaTHBHO — PaBOBOTO aKTa, €r0 NIPH3HAKOB
H BHJIOB, a TaK JK€ OpraHOB HUCIOJHHTENIbHOH BIIACTH, X CYLIHOCTH.

2. Visyuenue XapakTepHCTHK HOPMAaTHBHO — MPaBOBBIX aKTOB OTAENbHBIX
OpraHOB MCIIOJHHTEJEHOM BIacTH.

B paGoTe HCMONB3YIOTCA METOASI M3yHEHHsA M aHAIK3a Hay4qHOH
NUTEpaTypsl, Joruueckuil Merol. TeopeTHuecKyi0 OCHOBY paboTsl COCTaBHITH
TPYZAB! Y4eHBIX - TIpeACcTaBuTenell TeOpPHM roCyAapcTBa U Npasa bopucosa I A,
Cripbix B. M., Xponamiok B. H., Menexuna A. B. I1paBosyto 6a3y uccienoBasus
cocrapunu Konctutyuus P®, TlocraHosnenus IlpaBuTenscTsa P®, VYkasml
[Ipesugenta PO.

CTpykTypa paboThl COCTOMT U3 BBEISHHA, OCHOBHOH 4acTH, COCTOAIIEH U3

ABYX TJIaB, 3aKJIIOYEHHA T10 paGOTe, CITHCKA MCIIONB30BaHHOM JINTEPAaTYPhl.
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T'naea 1 O61was XapakTepHcTHKA HOPMATHBHO — NPaBOBLIX AKTOB OPraloB
HCNOJHHTEIBLHOMR BJIACTH
1.1 IToHATHE H NPH3HAKH HOPMAaTHBHO — PABOBLIX AKTOB OPraHoOB
HCNOJHHTENAbHOH BIACTH

HopMmaTHBHO-TIpaBOBOH aKT ABNAETCS ONHUM HM3 OCHOBHBIX HCTOYHHKOB
npaBa COBPEMEHHOTO rocyiapcrsa. B HeM BeIpaxaeTes GONBIIMHCTBO NMPaBOBEIX
HOPM, KOTOpEIE pery;nupyloT Haumbonee BaxHBIE C TOYKHM 3peHH:A JHHHOCTH, €€
WHTepecoB U TNoTpeGHocTell OBIIECTBEHHBIE OTHOILEHHUA. Jlpyrrie HCTOYHHMKH
npasa (npasoBeie o6b¥aW, CyAeOHBIE H aJAMHHHUCTPATHBHBIC TIpeLie/IeHTH!)
0GIIeperyATUBHOM 3HAYHMOCTEI0 HE 06nanaror. Oud WrpaloT YacTHYHYIO,
BCIIOMOTATENBHYIO WM JOTONHUTENBHYIO PONlb B PETYIMPOBAHHH OOIIECTBEHHBIX
oTHomeHu#i. HOpPMATHBHO-TIPABOBEIE  aKThl  3aKPEIULIOT  COGOH  HOpMBL,
YYHMTEIBAIOLIME HHTEPECH! OONBIMMHCTBA U MEHBIIHHCTBA B LEIOM, KOOPAHHHPYIOT
HX B 3aBUCHMOCTH OT KOHKPETHBIX 3KOHOMHYECKHX, COIHANIBHEIX, HAlMOHAIBHAIX
1 MEXAYHAPONHBIX OTHOLIEHHH Ha ONpeAe/IeHHOM UCTOPU4ECKOM 3Talle. ITepexon
K BCeoOleMy HOPMAaTHBHOMY PEryJHMpPOBAZHHIO OCYIIECTB/AETCHA 3IBOIOLHOHHO.
Brayane HOpPMaTHBHOE PerylHpoOBaHHe PaclpOCTPaHMIOCH JIUMIb Ha TE cepsl
obleCcTBeHHOH KW3HM, KOTOpBIE HEMOCPEACTBEHHO KacaluCh HHTESPECOB
roCyHapcTBeHHOH BnacTH. UacTHble HMYIIECTBEHHbIE H CEMEHHBIC OTHOLICHHA
[JIHTENBHOE BPEMsl OCTABAIKCH NMOJ BO3JeficTBUEM OOBIMHOTIO Npasa cynebHoi
npaktukud. Co BpeMeHeM HOPMAaTHBHO-NPABOBOE PETYJIHMPOBaHHE PACIIMPHIIOCH,
noqunHsAs cebe Apyrue ofsactH OOLIECTBEHHOH JKHM3HM, CTAHOBACH, TaKHUM
o6pa3zom, mpeobnapatomeii GopMoi NpaBoBOro perynvpoBaHUA 00111eCTBEHHBIX
oTHowueHui. [ToHHMaHHe HOPMATHBHO — NPABOBOrO aKTa KaK aKTa, CORepallero
HOpMEI TpaBa, [PaBHIBHO (MKCHPYET OCHOBHOE TIpENHA3HAYCHHE TaKoro
[IHCEMEHHOTO NOKYMEHTa — 3aKpelnsaTh BIACTHBIE BEJCHHs TOCyAapcTea, €ro
opraHos B (opMe HOPMBI MpaBa, BHOCHTH COOTBETCTBYIOIME KOPPEKTHBEI B
CHCTEMY JAEHCTBYIOIIETO npasa.' OnHaKo He BCAKHH NpaBOBOi aKT, CoAepKallui

HOPMBI TIpaBa, HENPEMEHHO AB/AETCA HOpMaTHBHBIM. M HaobopoT, B cHCTEMY

'Bopucos I'. A. «Teopia rocyaapcTea i npasa: yueGuuky. benropon: Hsz-po Benl'V, 2007, - 292c.
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HOPMAaTHBHO — TIPaBOBBIX aKTOB BXOMAT aKThl, KOTOpPBIE HE COAEpKaT
HEMOCPEACTBEHHO HOPM MpaBa.MOXHO BBINENHTH TPH BHJA TPAaBOBBEIX AKTOB,
KOTOpEIE COAEPHAT HOPMEI NPaBa, HO HE ABJIAIOTCA HOPMATHBHBIMH.

Bo - mepBEIX, 3TO aKThl OPraHOB HCIOJNHHUTENBHOM BIACTH, KOTOPBIMH JO
CBeiEHUsI NMOAYHHEHHEIX HM OPraHOB, YYPEXACHHH M [peanpHATHH ROBOOATCS
HOPMAaTHBHBIE aKTBl, NPHHATBIE BHIIECTOAIIMMH oOpraHamu: dejepansHele
3aKoHbl, yka3el [Ipesunenra P®, Ilpasutensctsa PO u ap. Kak monaraer FO. A.
TuxomupoB, 3TO pa3sHOBHAHOCTE HMH(POPMALMOHHEIX aKTOB, KOTODBIE, XOTA H
0hOpMAAIOTCH KAaK BEJOMCTBEHHEBIE, HO He UMEIOT CHJIBl BEJOMCTBEHHOTO aKTa.
Coneprxalvecss B HIX HOPMBI OGNAfalOT CHIION, IPOM3BOAHOM OT M3/ABLIETO HX
oprasa, T. €. CHJIOH 3aKOHa, yKa3a, NOCTAHOBJIEHHS.

Bo - BTOpBIX, B CHCTEMy HOPMaTHBHO [IPABOBHIX AKTOB HE BXOJSAT
MpaBOBEIE AKTHI, NPHHHMAEMbIE OpPraHaMH FOCYAapCTBEHHOH BJACTH C LENBIO
Pa3bACHEHHS COJEpKaHHs AeHCTBYIOLMX HOPMaTHBHO — PaBOBEIX aKTOB. OHH He
coliepaT HOBBIX OPHTHHANBHBEIX HOPM H COCTaBIAIOT 0CO0YID CHCTEMY aKTOB
HOpMAaTHBHOTO TOJIKOBaHMs, KOTOPEIE HMEIOT 061Le0bs3aTensHOE 3HAUEHHE, HO HE
MOTYT MPHMEHATECA CaMOCTOATENbHO, ©Oe3 akTa, MHOJMOXKEHMA KOTOpOrO OHH
pasbicHAOT. Hanpumep, nocranosnenns Ilnexyma Bepxoenoro Cyna PO,
pa3pACHAIOLIME CynaM, KaK HYXHO NOHMMATh M NPHHATH Ty HIH HHYIO HOPMY
KoHctutynun PO u denepansHbIX 3aKOHOB.

B - Tpetbux, B cHCTeMy HOPMATHBHO MNpPAaBOBEIX aKTOB He BKJIIOYAIOTCA
aKTBbl, COAepXalIe OPHTHHANbHBIE HOPMBI [1paBa, HO MIPHHATEIE HEKOMITETEHTHEIM
OpraHoM rocyAapcTBeHHOH BiacTH. IIpaBo opraHa y4acTBOBaTh B HOPMATHBHO -
NpaBOBOM pEryjMpPOBaHMH OOILECTBEHHBIX OTHOIUEHHII ONpenenseTcs ero
KOMMeTeHLHeH, 1 BCAKMIA BLIXOA 32 ee MpeAesibl 03HauaeT He3aKOHHOE BTOPXKEHHE
B ctepy NeATeNbHOCTH Jpyroro oprasa. IIpuHATHEe HOpM MNpaBa 3a NpenenaMu
KOMIETEHIHH INPaBOTBOPYECKOT0 OpraHa MOMXKET OCYILECTBIATECA ABYMS
crnocofaMH: TNpPMHATHEM HOPMAaTHBHO — IIPaBOBOTO aKkTa MO BONPOCAM,
OTHECEHHBIM K BE/ICHHIO JApYyroro OpraHa 4 NpPUHATHEM HOPM [IpaBa,

nporuBopeyamuX KoHcTHTyuun PO, ¢enepanbHbM 3akoHaM H HHBIM akTaM
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BILIECTOAIMX opraHoB. Takve NeHCTBHA ABJAIOTCA HE3AKOHHBIMH M HC MOTYT
MOPOAMTh TEX Ppe3yNbTATOB, KOTOPHIE XOTEN MOMy4HTh oprad, NEHCTBYd 3a
npefenaMH CBOEH KOMIIETEHLUH. COOTBETCTBEHHO, M T[PHHATBIE TaKUMH
crocofaMy HOpPMBl TpaBa SABIAXOTCS TaKOBBIMH JIHIIE TIO ¢opMe cBOETO
BoipaxeHHA. B JefiCTBUTENBHOCTH  OHH  ABILAIOTCA Pa3sHOBHAHOCTHIO
NpaBOHapYILEHHUI, a COTEPHAIIMH HX aKT MOJIEKHT He3aMeJINTENbHOH OTMEHE B
yctaHoBneHHOM KoncTutynue# P® unu ¢enepanbHbIMK 3aKOHAMH MOPAIKE.

M3 BBIlIECKA3aHHOI'O CHeRyeT, 4T0 HOPMaTHMBHO — NpaBOBOHl  aKT
npencraensier  coboii NUCHMEHHBIH  JOKYMEHT, ¢ IIOMOIUBIO  KOTOPOIo
NpaBOTBOPYECKMH OpraH B Npefenax cBOeil KOMIETEHIH BHOCHUT M3MEHCHHUA B
cucTeMy NefiCTBYIOLIMX HOPM MIpaBa IMyTeM MPHHATHA HOBBIX HOpM IpaBa HWIH
pelleHys, HaNpaBieHHOTO Ha OTMEHY MIH H3MEHEHHe yCTapeBLIMX aKTOB.
JpyruMu clOBaMH HOPMAaTHBHO - NpaBoBOil aKT - 3TO o(ULMANBHEIA aKT
NPaBOTBOPYECTBA, B KOTOPOM COJIEpIKATCs HOPMBL f1pasa.

B  Poccum  HOpMaTHBHBlE  aKThl ~ MOTYT  HM31aBaThbCd NIk
NpeACTaBUTENBHEIMHE M HCTIOJIHUTENBHBIMA OpraHami srnacTy. I1py 3TOM KaXHbIH
OpraH BIpaBe M3/1aBaTh aKThI TOJIBKO ONpe/IeNieHHOro BU/A W TOJIBKO IO BOMpOCaM,
BXOAAIMM B e€ro KommeTeHpo. IOpuaudeckas cwia HOPMATHBHBIX aKToB
3aBHCHT OT MECTa OPraHa, W3AABILUEro akKT, B TOCYAapCTBEHHOM MEXAHMIME. Bce
HOPMATHBHBIE aKThl FOCYAAPCTBEHHBIX OPraHOB MpPHUHATO OENUTh Ha 3aKOHBI U
[TOJ3aKOHHBIE aKTHl. Bejylliee MECTO B CHCTEME HOPMATHBHBIX aKTOB 3aHMMAIOT
3aKOHBI. AKTHI OCTAJBHBIX BUJIOB H3NAIOTCA HA OCHOBE H BO HCIIONIHEHHE 3aKOHOB
¥ [TOTOMY Ha3bIBAIOTCA MOA3aKOHHBIMH.

Briciuell ropuaudecKol CHIIOH Ccpeld HOPMAaTHBHBIX aKTOB obnanaet
Konctutyuus P®, xoTopas ONpeAciseT OpraHu3ailHio rocyaapcTBeHHOH BJIACTH,
3aKpelUIsieT OCHOBB! KOHCTHUTYHHOHHOrO CTpOf, penepaTHBHBIX OTHOLICHHH,
OCHOBHBIE TIpaBa H O00A3aHHOCTH rpam:LaH.2 Konctutyuus P® npeAcTaBnseT

coboii ropuaMueckyro 6asy Juis Bcero AeHCTBYIOIIEro 3aKOHOAATENECTEA.

InKoncTHTyuNs Poccuitckofi denepauun” (MPHHATA BCEHAPOAHBIM TONOCOBAHHEM 12.12.1993) (c yyetom
nonpasok, BHecekHbx 3akosamu PO 0 nonpapkax K Koncruryuns PO ot 30.12.2008 N 6-0K3, ot 30.12.2008 N
7-0K3, ot 05.02.2014 N 2-®K3, 01 21.07.2014 N 11-PK3)
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OcuHoBononararounne yCTaHOBJICHHSA KoHCTHTYIIHH pa3BHBAIOTCA "
HeTanu3UpyIOTCsS B APYTHX HOPMATHBHBIX aKTaX. ITpudeM Bce OHH, OT KaKOro §)3
opraHa HM HCXOIMIIH, AOMKHEI COOTBETCTBOBATH Konctutyuud. B npoTHBHOM
cinyyae mo6oit akT (WM ero YacTh) MPU3HAETCA HEAEHCTBYIOIIHM.

BTOpbIMH 110 3HAUHMOCTH HOPMATHBHBIMH aKTaMi ABIAIOTCA 3aKOHBI. B
JOpPUIHMYECKOM CMBICHE 3aKOH - 3TO HOPMAaTHBHBIH 8KT, NpHHMMAaeMEIi B 0co6oM
nopsaxe, obnajgaroLMi nocne KoHcTuTyuuy Haunbonsiuei IOpBAUYECKOR CHIIOH K
HampaBlieHHBI Ha  peryaupoBaHue HauboNiee BaXKHBIX  OOLIECTBEHHBIX
orHomenul.’ Cpenu HOpMaTHBHEIX aKTOB PO ocoboe MecTO 3aHHUMAalOT YKa3bl
I[lpesumenta P®. Ilo ceoeMy TMpaBoBOMY  CTatycy, onpeieNIEHHOMY
Koucrutynueii, Ilpesunent PP sgBusercsd raBoii rocyAapcrBa, H3AAIOIIHM
pacriopsokeHuss M yKkaspl. IIpaBHTENBCTBO P® w3gaeT NOCTAHOBICHHA H
pacnopsbkeHus. PacnopskeHns 0OBIYHO COJIEPXKAT KOHKPETHBIE Npelnucanis, To
eCTh SIBJIAIOTCA AKTAMHM WHAMBHIYanbHOro xapaktepa. ITocTaHOBREHMS H3AAIOTCSA
Mo HauGolee BaXKHBIM BOTIPOCAM XO3HCTBEHHOTO H KYJIBTYPHOTO CTPOUTE/BCTEA.
ITo3aKoHHBIE HOPMAaTHBHO-TIPABOBEIE &KThl - ITO [PAaBOTBOpPHECKHE AKTBHI
KOMIIETEHTHBIX OpPraHOB, KOTOPHIC OCHOBAHBI Ha 3aKOHE W HE POTHBOPEHAT eMy.
[Nom3akoHHBIE aKThl 0ONanaIoT MeHbIleH FopHANIecKoii CHIOH, 4eM 3aKOHBI, OHH
GasupyloTCs Ha IOPHJIHYECKOH CHIle 3aKOHOB M HE MOTYT NPOTHBOCTOATH UM.

HopMmaTiBHO-NIPaBOBbIE aKTEl OpPratHoB HUCTIONIHUTEJILHON BNACTH, WIH MO
IpyroMy NpaBOBbI€ aKTBl YNPaBIEHUA, ABIAIOTCH naubonee pacnpocTpaHeHHOH
ropuaHueckoi gopmoii peanusauuu 3anad, (hyHKUME OpraHoB HCITOTHUTENBHOH
BJIACTH W OPTraHOB rOCYAApCTBEHHOIO YMpaBIeHHA. EcTh MHOrO pasnHYHBIX TOYEK
3peHHs] OTHOCHMTENIBHO ONpE/IENEHHs TOHATHA IPaBOBBIX aKTOB YTPAaBJIEHHA.
BakHO OTMETHUTb, YTO EAHHOTO OMpeAeNiCcHHA HET, Kak, coOCTBEHHO, H HET
eIMHOTO HAa3BaHWsA TaKMX axkTos. JIOBOJNBHO 4HacTo B IOpUAHYECKOR Hayke B
KauecTBE CHHOHHMOB TIPaBOBBIX aKTOB YNPAaBIEHHs HCIOJIB3YIOT APYrHE Ha3BaHUA
— aKTHl TOCYHAPCTBEHHOTO YNPAaBNEHWsA, aAMMHUCTPATHBHBIC aKTBI, aKThbl

rocyAapCTBEeHHOH afMUHHCTPALMH.

3MenexuH A. B, «Teopus rocynapcTsa u npasa: yueGuux». — M.: Mapket IC, 2007. - 640c.





&)

9

TIpaBoBElE aKTHl YMNpPAaBIEHHS XapaKTepu3ylOTCs PpsAoM NPH3HAKOB,
0TOOpaKAIOIIMX KX CYIIHOCTE.

1. TIpaBoBoii akT ynpaBleHusA NPHHHMAETCS yIOIHOMOYCHHBIM cy6BeKToM
rOCY[apCTBEHHOTO YNPABJNEHHs B INpejeiax €ro KOMIETCHIHH. OH Moxer
MPHHHMATHCS KaK €AHHONMYHO, TAK H KO/IETHANLHO.

2. T[lpaBoBoli aKkT ympaBieHHs Bceraa ABJSETCA YIPaBIEHYECKHM
pelleHHeM, MOCKONBKY HMEHHO Takoe YMPaBleH4ECKoe PellIeHHe M COCTaBlAeT
copepkaHue npasoporo akta. OH paspabaTbiBaeTcs W NpHHUMAETCH  C
coGIIoleHHeM TIpaBiil YIIPaBIEHYECKOro Mpouecca H HanpaBieH Ha PEINeHHC
KOHKpETHOHM YTIpaBleHYecKOH CHTyauuu WiM obecreveHHe  BBHINONHEHH
rocyHapCTBEHHO-YIPaBIeHIECKHX 3aa4 U GYHKLMH.

3. TlpaBoBoif aKT YNpaBICHUA TpPEACTaBIACT cofoil ropHAHYECKOE
BJIACTHOE BOJICH3BABAEGHHME OpraHa TOCYAapCTBEHHOTO YMNpPAaBIE€HUA HAM €ro
JIOJDKHOCTHOTO JHLA. [IpaBoBoii aKT ynpaBleHHs BCerjia MMeeT rocyAapCTBEHHO-
BJIACTHBI XapaKTep, MOCKOJBKY ero NpUHATHE 00yCIOBNEHO rocyAapCTBEHHEIMU
HHTEpeCaMHd H HalpaBleHO Ha pPeryJadpoBaHHE KOHKPETHBIX YNPaBACHIECKHX
OTHOLLIEHHUH, ycTaHOBNeHHe o00Ieo0sa3aTe/ibHEIX MPaBHN MOBEACHMS, KOTOPbIE
0GecIIe nBAIOTCA rOCy/JApCTBOM, a TAKKke pelleHHe KOHKPETHOH yrnpasneHueckok
CHTyallMd HAM aJMHHHCTPaTHBHOro cropa. l'ocyilapcTBo B JWLEe OPraHOB
rocyJapCTBEHHOTO YNpaBJIeHHs HE TOJBKO NPHHHMAET aKThl rocyAapCTBEHHOrO
yrnpaBneHuss, Ho W obecmeduBaeT MX BHITIONHEHME, BKIIOYad H  MEpHI
aAMHHHCTPATUBHO-TIPAaBOBOTO MPHHYKAEHUA.

4. IlpaBoBoii axkT ymNpaBJCHUA YCTaHABIHBAaeT obs3aTenbHBIE NpaBHiA
noseneHus B chepe rocyIapCTREHHOro ynpaBiierus. JIpyruMu CIOBaMH, TaKOH
aKT ABJISETCH MMIIEPATHBHEIM MO XapakTepy NPaBOBLIX MpEANMCAHUH. A 3TO
O3HauyaeT, 4TO Jpyras CTopoHa — OOBEKT ynpaBleHHs — JAODKHA
NpHIEPKUBATECS YCTAHOBJIEHHBIX MPEANMCAHAH 1 00ecTieyHBaTh HX peann3allHio.

5. TIpaBoBoil aKT YNpaBJEHHs SABJACTCS Pa3sHOBHIAHOCTHIO IPaBOBBIX
JIOKYMEHTOB, KOTOpEIE HCHONB3YIOTCS B AEATENBHOCTH OPraHOB rocyIapCTBEHHOTO

yIpagneHus (COpaBKH, aKThl PEBH3MH, [POTOKONbI, AOKNA/IHEIE 3AMIUCKH U T. I.).
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Opsako B OTJIMYME OT HHX MpPaBOBbIE aKThl YIPaBJICHHS XapaKTepU3yHOTCHA
OHOCTOPOHHE BJIACTHBIMH NpeANHCAHHIMH, KOTOpPbIe He XapaKTepHBl A APYTHX
MPaBOBBIX JOKYMEHTOB.

6. IlpaBoBoii aKkT YynpaBileHHs BCETAa ABNSETCA NOJ3AKOHHBIM aKTOM,
MOCKOJILKY OH TpHHHMAaeTcs OpraHoM TOCYJapCTBEHHOIO  yNpPaBJeHHA,
OCYILECTBISAIOIIMM [O3aKOHHYIO AEATENBHOCTh, MPHHUMAETCs Ha OCHOBAHWH
3aKOHOB ¥ BO HCIOJIHEHHE 32KOHOB.

7. TIpaBoBoii akT yripaBieHus HMeeT ClelanbHylo GopMy M MOPAAOK €ro
npuHATHA. B mopasnsiolleM GONBLIHHCTBE CJIy4aeB NMpPaBOBOH aKT YIPAaBJICHHS
NpUHUMaETCs B MHChMEHHOH (opme.

C yueToM OCHOBHHIX IPHU3HAKOB MOXHO JaTh TaKoe ONpeac/CHHe
MpaBoBOro akrta ynpaeieHus. [IpaBoBoi axT ynpaBneHHA — 3TO OCHOBAHHOE Ha
3aKOHE OJHOCTOpOHHEE HOPHAMYECKH-BIACTHOE BOJNEH3bABICHHE MOMHOMOYHOIO
cy6BbeKTa UCIOJIHUTENBHON BIAcTH MO BONPOCaM KOMIMETEHLWH AaHHOro opraua,
HamnpapJIeHHOE Ha YCTAHOBIIEHHE NPAaBOBLIX HOPM WIIH BOSHHKHOBEHUE, H3MEHEHHE
MM TIpeKpalleHHe aIMHHHCTPATHBHEIX MPaBOOTHOLIEHHH B LIENAX pealu3anuu
3aaa4 U ¢GyHKLHI rocyiapcTBEHHOTO ynpamrlemm.4

@OyHKUMs [paBOBOIO aKTa YNpaBjleHMss -— 9TO0  PperyjJupymolee
Bo3/eiicTBHE Ha MyGIHYHbIE YIpaBleHYeCKHe OTHOMIEH s, KOTopoe obecneynBaet
JIOCTHXEHHE Lejleil M pemeHHe 3anad YNpaBieHHs IOCPEeACTBOM H3LaHHA
aJMHHMCTpaTUBHOro  akta. Ilpm  M3JaHWM  AJMHUHHMCTPaTMBHOTO  aKTa
YCTaHOBJICHHBIE B HEM HOPME! BO3EHCTBYIOT Ha camo Iy6nutiHoe ynpaBneHue.

Tlogsojs WTOT MEPBOrO MYHKTa W € YYETOM HM3JIOXKEHHOro MarepHana
MOXHO BBIIEIIHTD ClleAyIOL¥ie MIPH3HAKH HOPMATHBHOTO MPaBOBOTO aKTa:

1) BoneBOE coepKaHUE;

2) ounnaneHbIA Xapakrep;

3) BXOJUT B €AUHYIO CHCTEMY;

4) HOpMaTHBHOCTE;

“®denepanbblit 3akoH 0T 6 okTA6pA 1999r. No184-03 «O6 061HX NPHEUKNAX OPraHH3AUWH 38KOHOLATENBHBIX
(NpencTaBHTENLHBIX) H HCMONHHTENLHRIX OPraHOB rocyAapcTBeHHOMH BnacTH cyGrexton POy
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5) npuHHMaeTcs B cllelHaNBHOM npouenype;

6) u3naeTcd KOMIETEHTHLIMH OpraHaMH 1 JTHULIAMH;

7) perynupyeT o611eCTBEHHbBIE OTHOLIEHHA,

8) u3maeTcd ynpaBoMOYeHHBIMH OpraHaMH Y JTHIIaMH;

9) rapaHTHpYeTCS NMPUHYAUTENBHON CHIIOH rOCYyapCTBa;

10) umeeT dhopMy H CTPYKTYPY, YCTaHOBJIEHHEIE 3aKOHOM.

Tak ke ciefyeT y4ecTb, YTO HOPMATHBHO-TIPABOBOH aKT - 3TO MpaBOBOMH
aKT, MPHHATHIHA OJTHOMOYHEIM Ha TO OPraHOM M COJEpXamuid MpaBoBble HOPMBI,
T. €. Npeanucanus oblero xapakTepa U NOCTOAHHOTO ACHCTBHS, PACCYMTAHHBIC HA

MHOIOKpaTHOE [IPHMCHCHHE.
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1.2. Knaccnduxalus HOPpMATHBHO — MPaBOBBIX AKTOB oTaeJbHBIX OPraHoB

HCTMOJIHUTENLHOH BJACTH

Knaccuukauns HOPMAaTHBHO-TIPABOBBIX  2KTOB MPOU3BOAUTCA IO
pa3iHYHBIM OCHOBAHHAM: 110 IOpUAUYECKOH CHile; IO COAEPXKAHMIO; TIO oGpeMy H
xapakTepy AeHcTBUS; CyOBEKTaM, UX H3/AIOUINM.

Ilo ropuauyecKkoii cuie Bce HOpMaTHBHO-TIPABOBLIC aKThl NOAPa3IeIAIOTCA
Ha 3aKOHBI M TOX3aKOHHBIE akTel. IOpuaudeckas cuia HOPMAaTHBHO-TPaBOBBIX
aKTOB fABJAfeTcH Haubonee CyLIECTBEHHBIM NPU3HAKOM HX xaccupukaund. Ona
ompefeNseT MX MeCcTo M 3HauuMOCTR B obeil cucTeMe IoCyAapCcTBEHHOIO
HOPMATHBHOTO PeryjaupoBaHus.

B COOTBETCTBHM C TeopMedl M TpAKTUKOH MpaBOTBOpYECTBA AKTHI
BBIIUIECTOSAIMX  IMPaBOTBOPYECKHX  OpraHoB obnafgaior Gonee  BBICOKOH
IOpMAUYECKOl CHIOH, 4Y€M aKThl HIOKECTOSIIMX TMpaBOTBOPHECKUX OPraHoB.
TMocneanue W3alOTCA HA OCHOBE H BO HCIOJIHCHHE HOPMAaTUBHBIX 2KTOB,
W3aBaeMBIX BBIIIECTOAWMMY IPABOTBOPUECKHMH OpraHaMHU.

HopMaTHBHO-TIPABOBEIE aKTHI knaccHPUIUPYIOTCA TAKOKE 10 COAEPIKAHHMIO.
Takoe nOeneHHe B H3BECTHOH Mepe YCJOBHO. VCIOBHOCTh 3T OOBEKTHBHO
ofbACHSeTCS TeM, 4TO He BO BCceX HOPMaTHBHO-TIPABOBBIX aKTaX copepxarcs
HOPMEI OJHOPOJHOIO COAEPKaHHA. VIMeroTCs aKThl, cofiepaalniiie HOpMBI TONBKO
ofHo#i oTpacnu npasa (HanpuMep, TPYHAOBOS, ceMeifHoe, YrOJIOBHOE
3aKOHONATeNbcTBO). Ho Hapsaly ¢ OTpacneBbIMH HOPMAaTHBHBIMH aKTaMHu
OeHCTBYIOT U aKThl, UMEIOLIHE KOMIUIEKCHBIHA Xapaktep. OHH BKJIIOYAOT HOPMEI
pasNUYHBIX ~ OTpacied  IIpasa, 06CIyHBAIOLIMX  OTPElCICHHYI0 chepy
ofmecTReHHON  KM3HHM. Xo3fHcTBEHHOe, TOprosoe, BOEHHOE, MOpCKO€E
3aKOHOJATENBCTBO - IPUMEpPH] KOMIEKCHBIX HOPMATHBHO-TIPABOBLIX KTOB.

Tlo ofseMy W XapakTepy MeHCTBHA HOPMaTHBHO-TIPABOBBIC aKThl
NoApa3AeaoTCA:

- Ha aKkTel obmero pAeificTBHs, OXBAaTbIBAIOILHE BCHO COBOKYMHOCTD

OTHOLLEHH{T ONpe/IeIEHHOTO BY/Ia HA AAHHOH TEPPUTOPHH,
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- Ha aKThl OrpaHHHEHHOro AefiCTBYA - pacnpOCTPAHAOTCS TONEKO Ha 9acTh
TEpPPUTOPUH WK Ha CTPOrO ONpefeNieHHBIH KOHTMHIEHT JIHIL, HaxoAsAlUMXca Ha
JaHHOW TeppUTOpPHH,

. Ha aKThl MCKTIOYHTENbHOro (upesperdaiiHoro) meficreus. Mx
perylATHBHBIE  BO3MOXHOCTH  peaNnu3yloTcA  JHIIL  IpH HACTYIUICHHH
HCIUTIOUMTENIBHEIX  0OCTOATENBCTB, Ha KOTOpBIE pacCyWTaH aKT (BOEHHBIX
neficTBHHA, CTHXMHHBIX OeNCcTBHIA).

Tlo oOcHOBHLIM CcyOBEeKTaM TroOCYJapCTBEHHOTO  MPaBOTBOPYECTBA
HOPMATHBHO-TIPABOBIE AKThl MOXHO TOJApPA3AENUTE HA aKThI 3aKOHOZATeNbHOM
BracTd (3aKOHBI); aKThl HCIONHHTENBHOH BIAacTH (MO3aKOHHBIE AKTHI); aKTHI
cyne6Hoii BnacTv (JOpHCANKIHOHHEIE aKTBI ob11ero xapakTepa).

3aKoH - 3TO [MAaBHBIH H IPEHMYIIECTBEHHbIA HOPMAaTHBHO-NPABOBOR aKT
COBpPEMEHHOT'0 rocy,uapcma.5 OH CONEpXHT TpPaBOBbIE HOPMBI, KOTOPBIC
pernaMeHTHpYIOT Hanbosiee BaXKHbIE CTOPOHBL 0BIeCTBEHHOH ¥ FOCYAapCTBEHHOMN
su3nu. OnpeneneHye 3aKoHa MOXHO COpMyTHPOBaTh CIIEAYIOLIHM o0pazoM: 3TO
HOPMATHBHO-TIPABOBOM aKT, MPHHHMaEeMBlii BRICIIHM NPEACTABHTENEHBIM OPraHoM
rocyfapcTea B 0cofOM 3aKOHOZATENBHOM MOpAAKe, obnapatonmii  BeICIIEH
IOPHIMYECKOH CHIOH H peryinpylolluk nanbGonee BaxHble oOUIECTBEHHBIE
OTHOILEHHs C TOUKH 3PEHHS KHTEPEeCOB H MOTPeOHOCTeH HAaCEIeHHs CTPaHBL.

B cBOW oOuepelb, 3aKOHBI MOAPA3AE/LNOTCA HA KOHCTHTYLMOHHBIE H
06blKHOBeHHBIE. KOHCTHTYI[HOHHBIE 3aKOHbI OINpPEAENAlOT OCHOBHBIE Hatalia
rocy[apCTBEHHOTO ¥ OOIUECTBEHHOrO CTPOsi, NPaBOBOE MONOXEHUE JNHIHOCTH
opranu3auyii. Ha ocHOBE KOHCTHTYLIHOHHBIX 3aKOHOB CTPOUTCS M JCTANM3NPYCTCA
BCS CHCTEMa HOpPMATHBHO-NPAaBOBBIX aKTOB. KOHCTHTYLMA MO OTHOLUCHHIO K
ApYTrHM HOPMATHBHO-TIPABOBBIM 2KTaM, B TOM HYHCIE, W 3aKOHaM, obnanaet
Beiciueii lopHauueckodl cunofi. OOBIKHOBEHHBIE 3aKOHBI MPHHAMAIOTCA H
JeHCTBYIOT B CTPOrOM COOTBETCTBHM C  KOHCTHTYUMOHHBIMH  aKTamu,

PETNIaMEHTHPYIOT ONpe/ENIeHHBIe H OTPAHH4EHHBIE cthepsl 001leCTBEHHON KU3HH.

5
«CocynapcTo H npason, 2009, Ne8. Cratba «KoAH(HKAUHOHHbIE BKTHI, HX cneunduKa H 3HAUEHHE B CHCTEME
npasap.
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Tloa3aKoHHEIE HOPMATHBHO-NPABOBEIE AKThI - 3TO NPABOTBOPIECKUE AKTEHI
KOMIIETEHTHBIX OpPraHOB, KOTOPBIE OCHOBAHbI Ha 3aKOHE H HE MPOTHBOPEHAT emy.’
IMop3aKOHHEIE aKThl 06NANAT MeHbIIeH IPUIMYECKOH CHIJIOH, YeM 3aKOHBI, OHH
GasMpylOTCs Ha IOPUIMYECKOH CHE 3aKOHOB ¥ HE MOTYT MPOTHUBOCTOATE HM.
JddexTHBHOE perynHpoBatue 0OMEeCTBEHHBIX OTHOLUEHMI WMeeT MeCTO TOria,
Korna oflque HHTEpeChl CONacyloTcs ¢ HHAHBHRYAIBHBIMH HHTEpECaMH.
TTof3aKOHHBIE aKThl KaK pa3 M TpU3BaHBl KOHKPETH3MPOBATh OCHOBHEIC,
NpUHLUMNHANBHbE TIOJIOKEHHS  3aKOHOB  HPHMEHHTENBHO K cBOe0OpasHio
pa3NMYHBIX HHAMBUAYAIBHBIX, HHTEPECOB.

[To cBoeMy CONEpXaHHMIO TIOA3AKOHHBIE aKThl, Kak MPaBHio, ABJIAIOTCSA
AKTAMM DPa3IMYHEIX OPTaHOB HCTIONHHTENBHOH BJIACTH. To cyGpextaM H3AaH{s H
cepe pacnpocTpaHeHHs OHM  TOJPasfeNiloTes  Ha obiue, MECTHBIE,
BEZIOMCTBEHHBIE H BHYTPHOPTraHH3allHOHHbIE aKThl.

1. ObImHe HoA3aKoHHBIE aKThl. DTO HOPMATHBHO-NPABOBEIE AKTHI obweit
KOMIIETEHIIHH, AeliCTBHE KOTOPHIX PACMpOCTPaHAETCA HA BCEX JMI B MpeAciax
TeppuTopun crpanbl. Ilo cBoeit IOPUIMYECKOH CHJIE M 3HAYEHWIO B CHCTEME
NpaBOBOrO PErylHpoBanys obIMe MOA3AKOHHBIC aKTHI CNENyIOT 3a 3aKOHaMH.
[TocpencTBOM  IMOA33KOHHBIX ~ aKTOB  OCYLICCTBIACTCH rocyapcTBEHHOE
yrpaBieHne OOIIECTBOM, KOODAWHHPYIOTCA 3KOHOMHYECKHE, COLIHANIBHBIE M
JIpyTHE BOIPOCH OOIECTBEHHO! KU3HH.

K ofmuM [ON33KOHHEIM  aKTaM  OTHOCATCS  HOPMOTBOPHECKAC
NpeAMHCAHMSA BHICIUMX (LEHTPANBHBIX) OPraHoB ucronHuTensHoi BnactH. OHH
MCXOJAT OT MpEe3HAEHTa CTPaHbl WK INaBbl MPaBUTENLCTBA. B 3aBHCHMOCTH OT
(OopMBI TOCYAApPCTBEHHOro MpaBICHHA (Npe3suIIeHTCKO! WM MaplaMeHTCKOH
pecny6iuKH) HOPMAaTHBHO-TIPABOBEIE AKTHL BBICIIEHl HCIONHHUTENBEHOH BIACTH
HAXOMAT BHEILHee BEIpaXeHHe B JBYX Pa3HOBHAHOCTAX MOA3AKOHHLIX AKTOB.

HopMaTHBHbIE YKa3bl Npesufienta. B cucTeme MOJ3AKOHHEIX, AKTOB OHH

06nafaioT BbICHIEH HOpHIMYECKOH Cuiod W M3JaloTCs Ha OCHOBE M B pa3BHTHE

‘enepanbbiii 3aKkoH OT 6 okTAGPs 1999r. Nel 84-3 «O6 o6mKx MPHHIHIAX OPraHK3ALHH 3aKOHOAITERBHRIX
(NpeACTaBHTEALHBIX) M HCMONHHTENBHBIX OPTaHoB rocynapcTBeHHoll BracTH cyGvekToB PO»
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3aKOHOB. I[IONHOMOYHA [pe3HAEHTa B IIPAaBOTBOPYECKOH  NEATENBHOCTH
OTpeneNsIOTCA KOHCTUTYLHelt CTpaHbl WK CrelHalbHEIMH KOHCTHTYLHOHHEIMH
3akoHaMu. OHH PerNaMeHTHPYIOT CaMble PasHOO0pa3HEIe CTOPOHEI o611ecTBeHHOH
’KM3HH, CBA3aHHBIE C rOCYAapCTBEHHBIM YIPaBICHHEM.

[TocTaHOBJIGHUA MPABUTENBCTBA - 3TO MOA3AKOHHBIC HOPMATHBHBIC AKTEI,
MpHHEMMaeMBle B KOHTEKCTE C YKasaMM Tpe3sujeHTa M TNpH3BaHHBEI® B
HeoOXOOMMBIX  CIydasX yperymuposath  Gonee nonpobHele  BOIMPOCH!
roCyHapCTBEHHOIO YIPaBlIeHHs JKOHOMHKOH, COLMANBHBIM CTPOHTENLCTBOM,
3paBOOXpaHEHHEM, HAPOAHBIM 06pa3oBaHHEM, CTPOMTENBCTBOM BOOPYIKEHHBIX
CHNUT. A

2. MecTHble TMOA3AKOHHBIE aKThl. JTO HOPMATHBHO-TIPABOBLIC AKTEI
OpraHoB TPEACTaBUTENBbHOH M HCTIONHUTENbHOH BIAcTH Ha MeCTax. Nx wzparor
MECTHblEe OpraHbl  NpeJCTaBUTENbHOM  BAACTH W Opramel  MECTHOTO
camoynpasjieHusi. [eficTBHe 3THX aKTOB OrPaHH4€HO [OABIACTHOH HM
TeppuTopHeii. HopMaTHBHBIE NpeANUCaHus MECTHBIX OpraHoB rocyaapcTBEHHOM
BIIACTH ¥ yIpaBleHHs o0s3aTeNbHBI AJIA BCeX JIML, NMPOKHBAIOIINX Ha naHHOM
TEpPUTOPHM. DTO MOTYT OBITE HOPMATHBHBIC PEIIEHHA WM NOCTAHOBICHHUA
coBeTa, MyHHI(HIIANIMTETa, M3PHH, TpedeKTa Mo caMbiM Pa3HYHEIM BOMPOCaM
MECTHOTO XapakTepa.

3. BeloMCTBEHHbIE HOPMATHBHO-TIPABOBLIE aKThI {TIPHKa3bl, HHCTPYKIIHH).
B psne cTpaH onpejeNeHHBIE CTPYKTYPHbIE MOApPa3/ieleHus NpaBHTEIECTBEHHBIX
opraHoB (MMHHCTEpPCTBA, BEAOMCTBA) Talke HAMENANOTCA NPABOTBOPUCCKUMH
(GYHKIMAME, KOTOPBIE AENETHPYIOTCS 3aKOHOAATeNbHOH BIACTBIO, NPE3UACHTOM
WIH TpPaBHTENBCTBOM. OTO HOPMATHBHO-TIPAaBOBBIE AKTHI oblero peicTBus,
OJHAKO OHH PACTIPOCTPAHAIOTCS JHIIb HA OrPAHHYEHHYIO chepy 00LIeCTBEHHBIX
OTHOWleHHWH (TaMoXeHHble, OaHKOBCKHME, TPaHCIOPTHBIE, TOCYNapCTBCHHO-

KpeIUTHBIE U IPyTHE).

"Coipix B. M. «Teopus rocynapctsa 1 npasa: Y4eGHHK ans BY30B» - 3-€ H3L. M.:3A0 Octaumndopm, 2007, ~
704 c.
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4, BHyTpHOpraHu3alHOHHBIE TIOA3aKOHHEIE aKTEl. JTO TAKHE HOPMATHBHO-
NpaBoBble AKTH, KOTOpPBIE H3JAIOTCA Pa3NM4HBIMM  OpraHu3alMsiMHu  UIA
perfiaMeHTalld CBOMX BHYTPEHHHX BONPOCOB M PaclpOCTPaHAIOTCA Ha *UICHOB
3THX oOprasM3auuii. B pamkax, ONpefeneHHBIX aKTaMmd BbICIIEH OpHANYECKOH
CHJBI, BHYTPHOpPTraHM3allHOHHblE HODMAaTHUBHBIE AaKThl PEryJlHpYyloT caMble
pasHooOpasHsle OTHOIIEHHs, BO3HHKAIOLUIME B KOHKPETHOH NE€ATENbHOCTH
rocy[lapCTBEHHBIX YYPEeXCHEHWH, NpeANpHUATHH, BOUHCKHMX 4YacTel M JApYrux
opra”u3anui.

CHcTeMa HOPMATHBHO-MPAaBOBBIX aKTOB COBPEMEHHBIX TIOCYNApCTB
HeomHOpOAHa., JTo 06bACHAETCS OCOGEHHOCTAMH (OPM ToCYAapCTBEHHOTO
[paBJieHHs], MHOTOBEKOBBIMM TPAaJAMIMAMH OTAENBHBIX CTPaH, HAIIHOHANBHBIMH U
npyruMu  aktopamu. [Ilopasisiomiee OGONBIIMHCTBO HOPMAaTHBHO-NPaBOBBIX
CHCTEM CTPOMTCA T10 MPH3HAKy CTeNeHH lopuandeckoi cunbl akra. Huxecrosuue
AKTHl B MHTEpecax CTaGMILHOCTH OGILECTBEHHOR JH3HH M €€ ONTUMANBLHOH
OpPraH{30BaHHOCTH  JOJDKHBI ~ COOTBETCTBOBaTh  MNPEIANHCAHMAM  aKTOB
BBILIECTOAIUMX OpraHoB. Bce KONAM3MM, MPOTHBOpEYHs MEXAY MOA3aKOHHBIMM
AKTAMM B LMBHJIM3OBAaHHOM TOCYJAPCTBE pellaeT 3aKOH, obnajarmoluii BeICLIeH
HOPUAHYECKOH CHIIOH.

CreneHb IOPHAMYECKOM CHIIEI HOPMATHBHO-NPABOBBIX AKTOB MOXET OBITh
pasJIiyHa, HO CTEeNeHb oBsA3aTEeNBHOCTH CONEepXallHXCs B HUX HOPM abCOMIOTHO
OOMHAKOBA I/ BCeX TeX, K KOMy OTHOCATCA HX MpeAnucaHus. OITO
MPUHLMIHANBHOE 0JI0)KEeHHE COCTABIAET OCHOBY (YHKLIHOHHPOBaHHsA NPaBOBOTO
rocyaapcraa.

B HOpPMATHBHOM peryJHpOBaHHH OOLIECTBEHHBIX OTHOLIEHHH TNTaBHOE M
orpefeNsiollee MECTO 3aHHMaeT 3aKoH. [loA3aKkoHHBIE K€ aKThl HIPAlOT JIMIIE
BCTIOMOTATENBHYI0 M JIETAIH3HPYIOLIyI0 polib. B npaBoBoM rocyaapcTBe 3aKOH
OXBATHIBAET CBOMM JICHICTBUEM BCE OCHOBHBIE CTOPOHBE! OOLIECTBEHHOH XKHU3HH, OH

SIBNISIETCA I'VIABHBIM rapaHTOM KOPEHHBEIX HHTEPECOB, NIpaB H CB060,[[ .]'II/I‘-IHO(.‘JTI/I.8

*Cripeix B. M. «Teopus rocynapcTsa 1 npasa; YueGHuk ang syaos» - 3-e w3a. M.:3A0 10ctuuundopm, 2007. -
704 c,
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AxTel cyneGHoil BmacTH. Pellenus CyAeGHBIX OpraHoB NpHOOpeTaloT
HOPMAaTHBHEIH XapaKTep B pe3yJbTaTe 060611eHHs CyneOHOH NPaKTHKH, KOTOpas B
cBOell OCHOBE HOCHMT HWHAMBHIYalbHBIMH, TPaBOIPMMEHHTENBHBIN  XapakTep.
Cyne6uas NpaKTHKa BBICTYNAcT NCTOYHHKOM Mpasa B TEX CIydasx, KOria B CHIIy
HEACHOCTH, TPOTHBOPEYHBOCTH  WJIH  HEOMNpPEeleNeHHOCTH HOPMaTHBHBIX
NpeANycaHKH CyJ BBIHYXIEH KOHKPETH3UpOBAaTh HIH YTOUHATH COAEpPIKaHHE
NpaBoOBBIX HOPM MJIM CO3[aBaTb HOBBIE HOPMBI BCNIEACTBHE OOHAPYKEHHBIX
npo6enoB B npaBe.

ITpaBoTBOpUecKye (YHKIMH Cy/OB dopMupyoTC  camMoi cynebHoi
NPaKTHKOH, MOTPEGHOCTAMH NPABOBOTO yPETyNHPOBAHMS TEX o0uMX KUIHEHHBIX
clyuaeB, KOTOpbleé HE MPeAyCMOTPEHBI 3aKOHOM. HakonneHHBbIH  ONBIT
TPaBOTIPUMEHHTENBHON NPAKTUKH TMO3BOJET CylaM MpHHAMATS TaKue pelleHH,
KOTOpBIe MMeIoT 06ieobs3aTeNbHOe 3HaUeHHe NIPH PaCCMOTPEHHH TOH WM HHOH
rpYIIiBI OPUAMYECKHX e,

Beiciuue oprasbl  cynebHoil BnacTH He  TOJBKO KOHKpPETH3IUPYIOT
felicTBYyIOIIME HOPMBI TpaBa, HO K CO3JAIOT B Ipelenax cBOEil KOMMETEHLHH
HOBBIE MPABOBBIE HOPMBI C LENBIO DPYKOBOZALIErO pasbiCHERN ripUMeHeHHA
3aKOHOJATEINBCTBA 110 BOTPOCAM, BO3HHKAIOIIMM NPH NPAKTHIECKOM paspeICHUU
fopuandeckux Aen (MpUMepoM TakuX HOPM 6yayT MoCTaHOBJEHHA BepXoBHOTO
cyaa). ObssarenbHas cHia cyAeOHOH MpaKkTHKH COCTOMT HE B Heii camoii, a B
BeJIEHHAX 3aKOHOJAATeNIbHOH BJIACTH.

IToBOJS MTOT BBHILIEH3NOKEHHOrO MOXHO BBIIENHTH, YTO HOPMATHBHO-
TpaBOBbIE aKTHI KIACCHQHUIMPYIOTCS TO Pas/INIHEIM OCHOBAHHAM:

1. Tlo cy6mexTy IpaBOTBOPHECTBA, T.e. KTO SBIETCA MHHIAATOPOM AaHHOTO
HITA: rocymapcTBeHHBI opraH; oOIIeCTBEHHbIE — OpraHHM3aUuM;  HAPOA
(petepenaym).

2. Ilo cepe MX pacnpocTpaHeHUs: denepalbHble HITA; axTel cyopekToB PO;
AKTHl MYHHIMMAJIBHEIX OPraHOB; JIOKANBHbIE MPaBOBBIE AKTHI OpraHu3alu,

YUpEHAECHHUH H T.IL
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3. [To BpeMeHH HX JAEHCTBHA: akxThl, NPHHATBIC HA HeoIpeAeeHHoe
JUTHTEBHOE BpeMS; aKTHl BpeMeHHBIE (Ha OTpeneleHHbIA nepuo.).

4, [To ropuamueckoit cune: OTo Haubonee CYIIECTBEHHBIH  TpU3HAK
KaccHMKALMK, TaK KaK onpefleNseT 3HaYHMOCTh HIIA B cucTeMe HOpMATHBHO-
[paBOBOrO peryNHpoBaHus. B COOTBETCTBMY C 3aKOHAMH HOPMOTBOPYECTBA
NpaBOBHE aKTHl BHILIECTOANIMX OPraHOB HMEIOT MpaBOBOE MPEHMYIIECTBO
(BBICUIYIO IOpHAMYECKYIO CHITy) 1O CPAaBHEHMIO C aKTaMM HMKECTOAIX OpPraHos.
T.e. mocieguue o6sA3aHB! H3JaBaTh IIpaBOBbl€ aKThl Ha OCHOBaHHM M BO

HCIIONTHEHHE IIPAaBOBBIX aKTOB BBIIIECTOAILNX OPIraHoOB.
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I'aaBa 2 XapakTepHCTHKA HOPMATHBHO — NPaBOBLIX aAKTOB OTAeNbHBIX
OpPraHoB KCMOJHATENLHOH BJIACTH

2.1 HopmaTneuo — npaBobbie akThl IIpaBHTeNLCTBA P®

HopMaTHBHO — MPABOBBIE AKTHI ITpasutenscTBa PO — npaBoBbIe aKTEl,
npuHuMaeMbie [IpaBUTENBCTBOM B Ipeieax ero KOHCTHTYLIHOHHBIX MOJTHOMOYHH,
Ha ocHopaHMM ¥ Bo ucnonseHne Koxcrutyuuu PO, QenepanbHBIX 3aKOHOB H
HOPMAaTHUBHBIX yKa30B [Ipe3suieHTa P’

Tlomuomouns [IpaButensctBa Poccuiickok denepalin Peanu3yroOTCH
MOCPEACTBOM €ro HOpPMAaTHBHO — TpaBOBRIX aKTOB = MOCTAHOBNEHHH H
pacnopskeHuii, KOTOpble H3JalOTCA HA OCHOBaHMH M BO HCMOJIHEHHE
Kounctutyuuu Poccufickoit ®eepaunh, dbemepanbHBIX 3aKOHOB M HOPMATHBHBIX
ykasoB Ilpesunenta Poccuiickoit Penpepaunn  (cT. 115 KOHCTHTYLHH).
IlpaButenscTBo Poccuickoi Depmepauuu  ofecrieduBaeT HX  WCTIOJIHEHHE.
TMocTaHoBNieHHs W pacropshxkeHus [IpaBUTENBECTBA o0s3aTeNnbHEl K HCIOJHEHHIO B
Poccuiickoit Penepalvu.

Axrel TIpaBuTenscTBa Poccuiickodl ®eniepaliiil, HMEIOMKE HOpMAaTHBHBIHA
xapakTep, U3JaloTca B dopme HocTaHOBNeHUA. AKTBl IO ONMEpaTHBHBIM H APYTHM
TeKYLIMM BOTPOCaM, He MMEIOLIe HOPMATUBHOTO XapaKTepd, u3farotca B popme
PacTiOpsKECHHIA.

[lopsgox mnpuHaATAA axToB IIpaBuUTENBLCTBA Poccuiickoit ®Penepaunu
ycraHaenuBaoTcs [IpaBHTENECTBOM Poccuiickoii ®epepatiyi B COOTBETCTBHU C
Kouctutynuein  Poccuiickom — Denepalii, ¢denepanbHBEIMH  3aKOHaMH,
HOPMATUBHBIMH yKkaszamu IIpesnaeHTa Poccuiickoii denepanui.

Cornacio ITONOMXEHHIO O TMOATOTOBKE IIPOCHETOB TIOCTAHOBICHUH H
pacriopsbkeHuH  IlpaBUTeNBCTBA Poccuiickoit ®enepauuu, YTBEpPXACHHOMY
nocrasosnexneM ITpasutenscTsa PoccuiickomM Penepanus oT 28 ausaps 1993 T,

MPOEKTEl aKTOB HpaBPITeIII:CTBa BHOCATCA B HpaBHTeJ'[BCTBO ero 4ieHamH,

MocTanosnenue [pasutentcrsa PO ot 01.06.2004 N 260 (pen. or 21.05.2016) "O Pernamente [IpasuTtenscrsa
Poccuiickoll ®enepauun u INonoxenun 06 Annapare Ipapurenscrsa Poccutickoit Penepauun” (€ HIM. H A0,
BeTyn. B cuny ¢ 10.06.2016)
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PYKOBOJIUTENAMH 1IEHTPANBHBIX OpraHoR deepanbHOl UCIIONHUTENBHOH BIACTH,
rnapaMM MCTIONHMTENLHOM BIACTH Kpaes, objacted, aBTOHOMHBIX obpa3oBaHuii,
roposoB Mockssl u Cankr-Ilerepbypra. Iloctymaromue B IIpaBMTENBCTBO
Tpe/IoKEHHs TPaK/aH, OpPraHu3alyi ¥ TpeANpUATHA O NPUHATHH peLleHHi
ITpaBUTENLCTBA HANPABIAIOTCS A5 NPENBapHTENBHOTO PACCMOTPEHHS YKa3aHHEIM
OpraHaM HCIOJIHHTENBHOMH BIacTH.

[Mpoextsl aktoB IlpaButensctBa Poccuiickoit Penepaiuy BHOCATCA B
[IpaBUTENBCTBO C  NPUJIOXKEHHEM TOSCHUTENBHOH  3alliCKH, cojiepatlei
060CHOBAaHHA M [POTHO3Bl OXUAAEMBIX COLHANBPHO-3KOHOMHYECKHX H HHBIX
HOCHeACTBHI HX peanusanyi. OHE mojnexar o6A3aTeNbHOMY COTJIACOBAHHIO C
3aHHTEpeCOBAHHBIMM OpraHaMi TpeJCTaBHTENbHOM H HCIONHHUTENBHOH BJACTH,
FOCYJAPCTBEHHBIMH, OOILECTBEHHBIMM H APYrHMY OpraHusauusMu. ITpoekTsl
aktoB IIpasurenscrBa Poccuiickoif @enepanun HOPMATHBHOTO XapaxTepa
JIOJIKHBI B 0643aTEIEHOM MOPANKE COrMIAaCOBBIBATECA ¢ MMHHCTEPCTBOM IOCTHLIMH
Poccuiickoit ®esepanuu.

[Ipu BHecenud B IIpaBHTENBCTBO MpENIOKEHHH, TPeOYOWUX MPHUHATHA
sakoHa Poccuiickoii ®epmepauun wunu pewenus IIpesnnenta Poccuiickoit
depepanyi, OAHOBPEMEHHO C MNpEMIOXKEHHEM MpPEJACTaBIATCA [POCKTHI
COOTBETCTBYIOIIMX aKTOB H HEOOXORMMBIE JOKYMEHTHI K HUM. [locTaHOBNEHHA U
pacriopsxenua IlpaButenscrBa noanuceisatotcs IpencenareneM [1paBuTenbCTBa
Poccuiickoit denepaliki.

I[Topsgok omybnuKoBaHHS W BCTYMUIeHHA B cuily aktoB [Ipasutenscrsa
ompenesnserca Ilpesumentom Poccuiickolt ®epepauuu. CoriacHo — Ykasy
Ipesupenta Poccuiickoit ®enepamuu ot 23 mas 1996 r. «O nopsake
onyOnHKOBaHMS M BCTyIJIeHHs B cuny akTtoB [lpesupgenra Poccuiickoi
®depepannn, IlpaButensctBa Poccuiickoit @enepalMd ¥ HOPMAaTHBHBIX MPABOBBIX
aKTOB (hellepajlbHBIX OPraHoB MCHOJHHTENbHOH BiacTH», akThl [lpaBuTenscTBa
nopiiexkat obg3arenbHOMY O(HIMANBHOMY ONyOIMKOBaHHIO, KPOME aKTOB HIH
OT[ENBHBIX HMX  TOJOXKEHHH, COAEpXAalllMX  CBEJIeHHS, COCTaBAAIOILKE

rocyapCTBEHHYIO TaitHy, MM CBeCHUA KOH(PHACHIIMAIBHOTO XapaKTepa.
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Axtsl IlpaButenscta Poccuiickoit enepaunu nmoanexat ohHIHATEHOMY
omybnukoBaHuio B «Poccuiickoii razere» M «CobpaHum 3aKOHOHATENBCTBA
Poccuiickofi ®epepauun» B TeueHue 10 aHell mocne OHA HX MOAMHCAHHSA.
OduumnaneHeiM omybnukoBanueM akToB [IpaBuTeNnsCTBA CUHTAETCH MyGIHKALs
nx TekctoB B «Poccuiickoil razere» umn B «CofpaHuM 3aKOHOHATENLCTBA
Poccuiickoii ®enepauun». OOUUHANBHBIMH SBIAIOTCA TAKOKE TEKCTH aKTOB
IlpaBHTeNbCTBA, paclpoCTpaHseMble B MAUIMHOYHTAEMOM BHAE HAyuHO-
TEXHHUYECKHM LIEHTPOM IpaBoBoii HHpopMailuu «CHcTeMay.

Axtel IlpaBuTensctBa MOryT 6bITh ONMyGNHMKOBAHBI B HHEIX IIE€YATHEIX
M3JIaHKAX, a TAlOKe NOBEIeHBI JO BCeoOIero CBeIEHHs 10 TENEBHACHHIO ¥ PaaHo,
pa3ocnaHbl roCylapCTBEHHBIM OpraHaM, OpraHaM MECTHOrO CaMOYIPaBieHHS,
AO/DKHOCTHBIM JIMLIAM, NPeANPUATILIM, yUPEXKIEHHs, OPraHH3alusaM, repenaHsl 1o
KaHanaMm CBSI3H.

KoHTponb 3a NpaBHNBHOCTBIO M CBOEBPEMEHHOCTHIO OMyGIMKOBAHUS
akToB [IpaBuTenscTBa ocymecTBuseT Annapar [IpaBHTensCTBa.

IloctaHoBnenus IIpaBHTeNbCTBA, 3a HCKIIOYEHHEM IIOCTAHOBJICHHI,
CoAepHallHX CBEACHHS, COCTaBIIOUIME rOCYAapCTBEHHYIO TaiiHy, HIIM CBEJECHHA
KOHOHICHUHANLHOTO XapaKTepa, MOMIEXKAT oQUIHMANEHOMY OMYGIIMKOBAHMIO He
nosgHee 15 nHed cO AHA MX NPUHATHSA, a NPH HeOOGXOMHMOCTH HeMeIJIEHHOTO
LIHPOKOr0 HX OGHAPOLOBaHHS NOBOMATCS A0 BCeOBLIEro CBEAEH s Yepes CpeacTBa
MaccoBoii HHGopMaLuH Ge3oTnaraTensHo.

Iloctanosnenus IlpaBHTensCTBa, 3aTparuBarolliHe MpaBa, CBOGOAB M
0053aHHOCTH HeNoBeka M IPaXIAHWHA, BCTYMAlOT B CHIY He paHee IHA HX
opuuHansHoro omyGnukoBanHus. ViHble mocTanoBnenus IIpaButenscTaa BCTYIAIOT
B CHJIYy CO AHA HX NOAMHUCAHHA, €CJIM CAaMMMH MOCTaHOBNeHHAMH [IpaBuTenbcTBa
HE NPEAYCMOTPEeH HHOMH MOPAJOK MX BCTYIJICHHS B CHITY.

P&CHOPH)KCHPIH HpaBHTeJ]I:CTBa BCTYIIAIOT B CHJIY CO JHA HX NOAITHCAHHA.

"X ponauiok B.H. «Teopus rocynapctsa 1 npasa» Yuebuux ans BY3os, 3-¢ n3ganue aom. H HCpaBNeHHoE.,
«HnTepcTunsy, "Omera-f1", 2008 r.,384 c1p.
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IIpaButensctBo Poccuifickoit  @enepauuu 0053aHO  €XKEKBapTAJIBHO
oBecrieunBaTh  ObobmIeHHe  NPAKTMKKM  TOCYJAPCTBEHHOH  PErHCTpaluH
HOPMaTHBHEIX NPABOBBIX aKTOB (he/iepanbHBIX OpraHoB HCIIONHHUTENBHOR BIACTH,
3aTparvBaloliyX IpaBa, cBOOOABI H 06A3aHHOCTH YEJOBEKa H TIpaXAaHHHA,
YCTAaHABJIMBAIOIIMX  MNpPaBOBOH  CTATyC opraHm3auMi  HIH  HMEIOMIHX
MEXBEIOMCTBEHHEI Xapaktep, ¥ npeactanats IlpesuneHty Poccuiickoi
Denepallidl  COOTBETCTBYIOLIYIO HMH(OPMALMIO, B TOM HHCIC CBEJCHHA O
HOpPMATHBHBIX TNpaBOBBIX AaKTaX, B rocyJapCTBEHHOH pPEericTpali KOTOPhIX
OTKa3aHo.

AxTr Tlpaputenscta Poccuiickoit @eaepaliy MOTyT OBITH 003KaNOBAHLI
B CyA.

TMocTaHoBnenusi M pacropshkenus IlpaBuTenscrtBa B Ciydqae HX
nporuBopedus KOHCTUTYLIHH Poccuiickoit ®enepaunu, efepalsHbIM 3aKOHAM H
ykazam Ilpesunenta Poccuiickoi depnepariun  MoryT ObITH  OTMEHEHBI
[Tpe3uaeHToM Poccuiickoi (Denepaunn.”

ITpasutenscTBo Poccuiickoil @eaepauuy Brpase NpHHAMATE obpaiueHus,
3agBeHHs U MHbIE aKTHI, He HMEIOLIIHEe IPaBOBOTO XapakKTepd.

TMogBoAs MTOrM MOXHO CHejaTh BBIBOL, 4YTO Ha OCHOBaHWM W BO
ucronuenue KoHctuTyuur P®, denepaibHbIX 3aKOHOB, HOPMATHBHBIX YKa3oB
[pesunenta PO IlpaBurenscTso PO H3NAET NOCTaHOBICHHA U pacnopsKeHu,
oBecedHBaeT UX MCIONHEHHWE. DTHM OMpeAenseTcs TMOA3AKOHHBIH XapakTep
aKTOB, MW30aBaeMBIX IIpaBHTENbCTBOM, O00f3aTENBHOCT WX  COOTBETCTBHA
KOHCTHTYLIHM, 3aKOHaM H HOPMATHBHBEIM yKa3aM IMpesunenta P®. Ha ocHoBaHMH
Koncturyuun P@ — 3To 3HayuT H TO, 4TO B NpeAenax cBoeif KOMIMETEHLIHH
ITpaButenscTBo PP BripaBe H3naBaTs HOPMATHBHBIC PABOBHIC AKTHI.

HawGonee 3HaUMTENbHbIE aKThl [IpaBHTENLCTBA, HMEIOLIME HOPMATHBHBIH
XapaKTep, IPMHUMAIOTCA B (hOpPME NMOCTAHOBICHHUH. Brime 6bLT OCBeLleH MOPAAOK

MPHHATHA 3THX 2KTOB, OTAMYAIOWNHCS CTPOTHMH tpeboBaHHAMH. IlocTaHOBNECHHA

"Mocranosnenue Tpasutensctsa PO ot 15 miona 2009 1. Ne 477 «OO6 yTEEpKASHUY NPasi AeNONPOH3BOACTEA B
denepanbHEIX OpraHax HCMONHUTENBHOI BAACTHY
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PEryJHpYIOT OCHOBHBIE BOINPOCHI, BXOJAIIHE B KOMIIETEHIIHIO IpaButenscTsa P®.
PacriopskeHHAMH 06BIYHO O(GOPMISIOTCA PELIeHH N0 ONepaTHBHBIM M TEKYIUHM
BOMpPOCAM: PpaclOpsHKEHHs, HMEolMe HOPMAaTUBHOE 3HAYCHHUE, BCTpEHAIOTCA
CPAaBHHTENBHO Pefiko, XOTs MOPAOK MX NMPUHSTHA HE OTIHYAETCH OT nopsaaka
NpUHATHA mnocTaHoBneHuid. Kak mnocTaHOBNeHus, Tak H pacHopsKeHUA
I[TpaBuTeNBCTBA YACTO NIPUHHMAIOTCS Ha 3acelaHKH IMpe3unuyma I1paButenscrsa
P® u TONBKO B HEKOTOpPBIX CHiy4asX -— COHHOJIHTHO IIpencenatenem
ITpaBuTenscrBa. Kak MOCTaHOBNEHHS, TaK M PacloOpIKEHHA TOIHCHIBAIOTCS

ITpencenarenem IpaButenscrea PO,





C

24

2.2 HopmatuBHo —npaBoBbie akThl ®CHUH Poccnn

IIpaBOBYIO OCHOBY HAEATENBLHOCTH YTOJOBHO-HCIOJNHUTENBHOH CHCTEMBI
coctaBnaT KoHctutyuus Poccuiickoit @epepauuy, HacTodmuii 3akoH W HHBIE
HOpPMAaTUBHEIE NMpaBoBhle akThl Poccuiickoit Menepauuy, KOHCTUTYLMH H HHBIE
HOpMAaTHBHBIE NpaBoBble akThl cyObekToB Poccuiickoit Meaepaluy, NpUHATEIE B
npefienax MX MOJHOMOYHI, HOPMAaTHUBHEIE MIPaBOBBIE aKThHl (peAepanbHOro opraHa
MCMIONHHUTENBHOM BAAcTH, oOcCyllecTBisiomero GYHKUMH Mo BelpaboTke H
peanu3allid  TOCYyJAapCTBEHHOH  [MOJHTHKM W HOPMaTHBHO-TIPABOBOMY
peryiupoBaHHio B cepe HCIIONHEeHUs YroNOBHBIX HaKa3aHHH.

CornacHo n. "o" ct. 71 Konctutyuun Poccuiickoli ®exmepaiuuii BONPOCEH
HCIONTHEHUA YTOJIOBHBIX Haka3zaHUH oOTHocaTcAd K BefeHM0 Poccuiickoi
®depepauun. 13 storo cnenyer, uto cybrextrl Poccuiickoit ®enepaunn He BIpase
H30aBaTh Kakue-MHOO HopMaTHBHBIE MPaBOBbIE aKTHl B JaHHOW cdepe. Bmecte ¢
TEM MHCIPABUTENBHBIE YUPEXKACHHS W CISACTBEHHBIE H30/IATOPBI, a TaKKe
TepputopHansHele opransl YMC pacnonoxkeHbl Ha TEppUTOPHH KOHKPETHBIX
cyonextoB Poccuiickoit @enepanuu M HCIONHAIOT HAKa3aHWA B OTHOHICHHH
POCCHICKHX TIpaKaaH, SABJAIOLIMXCA JKHUTENAMH OdTuX cybwsekrtoB. I[loaTtomy
YyYpexaeHHs W OpraHbl, HCIONHAIOIIHE YTOJIOBHBIE HakasaHMs, o00sf3aHBI
cobiofaTh 3aKOHEI M JIpyrdHe HOPMATHBHBIE I[IPaBOBBIE aKThl, IPHHATHIE
cyopexkTamu Poccuiickoit @enepannn B npegenax ux moJIHOMOYHH.

IMomumo Konctutyuumn Poccuiickoii @enepaiinn, KOHCTHTYLHI cyOBEKTOB
Poccuiickoit denepanun yupexcnenus u opransl YHUC B cBoelf AesTenbHOCTH
00f3aHBl pPYKOBOACTBOBAThCA M JPYTMMH HOPMATUBHBIMH IPaBOBBIMH aKTaMH
Poccuiickoit ®enepanuu. [locnennue, B 3aBHCHMOCTH OT IOPHIHYECKOH CHIIBL,
NOJApasAeNAloTCd Ha @QefepalbHble 3aKOHBI M TMOA3aKOHHBIE aKThl (YKa3bl
[Ipesannenta Poccuu, nocranornenus IIpaBurtenscrBa Poccuiickoit ®eneparim,
IIPHKa3bl ¥ HHCTPYKUHMH MuHKcTepcTRa I0cTHIMH Poccuiickoil @egepanyn).

HcnpaBurenbHble yupexaeHus J0MKHEI cobntonars Hopmel YUK P® 1996

r., QepepansHoro 3akoHa ot § sHBapa 1997 r. "O BBefileHMM B JeiCTBHE
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VIONOBHO-HCTIONIHATENBHOTO  Kkolekca  Poccmickoi depepaunn”.
CNE[CTBEHHBIX HM30JATOPOB, MOMKHMO 3TOrO, Gonpllioe 3HAYEHHE HMEIOT
rioioxeHus PefepalbHOro 3aKoHa oT 15 mions 1995 r. N 103-@3 "O cogepxatvy
MO/l CTPAXeH MOAO3PEeBaEMbIX Y OOBHHAEMBIX B COBEPIICHHH npecTyrsieHui".

B coorsetcTBuM ¢ Koncrutynueil Poccuifickoii ®epepaunu cUCTeMy H
cTpyKTypy (enepanbHBIX OpraHoB HCIIOJIHUTENIEHOM  BIAacTH  ONpeneNsaeT
TIpe3unenT PoccHiickoi CI)eJ:[epal.mId.12 Ha oOCHOBaHMH STOro MOJOXKEHHA 8
okTsi6ps 1997 r. Tlpesunentom Poccuu 6e1 w3maH Ykaz N 1100 O
pedopMHPOBaHUH YrO0BHO-MCHIOJIHUTENLHOH ~ CHCTEMBI MunuctepcTBa
BHyTpeHHMX Jnen Poccuiickoi depepauun’, MpeayCcMaTpHBAIOWUH nepeaaty
yupexnenuii u opranos YHC u3 peneHus MBI Poccuu B noA4HHeHHe MuHIOCTa
Poccuu. BrocneicTsMM Ha OCHOBaHMH YkKasa IIpe3uneHTa Poccutickoi
®enepanuu ot 9 mapra 2004 r. N 314 yupexcienus u oprane YHUC Gsinu
TepenoA4HHEHbl BIEpBble CO3JaHHOMY denepalbHOMY OpraHy HCIIOJIHUTENIEHOH
practu - DepepanpHoit ciyxbe HCHONHEHHA naxazaunii (PCHUH Poccun),
ocTalpoLleiics TeM He MEHee B BEIACHHH MuHHCTEPCTBA IOCTHINH Poccuiickoit
Ddenepallv.

@GCHUH PoccuH BXOAWT B YHKCIO (pefiepanbHBIX OPraHoB HCTIONHUTENBHOM
BAcCTH, HAXOAAIIMXCS B  HENOCPENCTBEHHOM  NOAYMHECHHH INpe3npenTa
Poccuiickoii ®epepaunn. Tem He MeHee I1paBUTENBCTBO Poccuiickoit ®enepaiuu
paccMaTpMBaeT M  YTBEPXK[aeT MOCTaHOBICHHA, H3MACT pacriopsKeHHs,
Kacarolecss MHOTUX Bompocos aesrtensHocTH YHC, MoAroToBKM MepcoHana
ero coumansHoil 3amutel. Tak, TMocranosieHueM IlpaBuTenbcTBa Poccuiickoit
depepanuu yreepxeHa PeaepaibHad NeNeBas NporpaMma "Pa3BuTHE YrOJIOBHO-
JicronHHTeNbHOM cucteMs! (2007 - 2016 roapr)", npesycMaTpHBatonias no3Tantoe
co3JaHMe HCIpaBHTENBHBIX YUPeXICHHA W CNENCTBEHHBIX —H3OJATOPOB,

COOTBETCTBYIOLLHX MEXOY HapOAHBIM cTaHjapTaM.

2ok oncTiTyuns Poccuiickoil Menepaunn” (MPHHATA BCEHAPO/IHBIM ONIOCOBAHHEM 12.12.1993) (c yueTOM
NonpaBoK, BHeceHHbIX 3akoHamy PP o nonpapkax K Koucturyuss PO o1 30.12.2008 N 6-®K3, ot 30.12.2008 N
7-®K3, or 05.02.2014 N 2-®K3, 07 21.07.2014 N 11-DK3)
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VYxa3oMm Ilpesunmenta Poccuiickoit @egepannu ot 13 oktabpa 2004 r. N
1313 "Bonpocsl MunuctepctBa toctuunu Poccuiickoli ®epeparwn” ¢dyHKIMH
HOPMaTHBHOTO TNPaBOBOIG PeryiupoBaHHA B c¢epe HCMOJNHEHHS YFOMOBHBIX
HaKa3aHWi BO3NOXEeHb Ha MgaHHoe MuHuctepctBo. B Hacroslmee Bpems
MuHioctoM Poccuy u3faHO 3HaUYMTENbHOE YMCAO HOPMATHBHBIX MIPaBOBBIX aKTOB
IO OCHOBHEIM HaNpaBJIeHHUAM AeATEIbHOCTH YTOJNOBHO-HCIIONHUTENBHO CHCTEMEL.
Hanpumep, Ilpukazom Muntocta Poccuu o1 21 HostOps 2005 r. N 223 yTeepxaeHO
ITonoxenue o0 opraHu3alMH MOJMYYEHHSA OCY)XKICHHBIMH OCHOBHOTO 06ILEero u
cpeaHero  (rnomHoro) ofmero ofpasoBaHus B BeuepHeil  (CMeHHOI)
obmeobpazoBaTenpHON  IIKOJNE ~ BOCMHTATENBHOM  KOJNOHHHM  YrOJIOBHO-
UCTIONHUTENBHOH cucTeMsl; [Ipuka3zom Muntocta Poccuu ot 30 gexabpsa 2005 r. N
258 yrBepxpeHa WHcTpykuus o6 opraHu3aiud paboTel IO COLHAIBHOMY
obecredyeHHI0 COTPYJHHKOB H UX CeMei B YFOJNIOBHO-HCIIOMHHTENBHOI CHCTEME.

QepepancHas  cnyxba  HCMONHEHHA  Haka3aHWH  H3JaeT  TONBKO
HHAMBHIYaNbHBIE NIPAaBOBBIE aKThHl K HE BIIPaBe OCYLUECTBIATH B YCTAHOBIEHHOM
cepe HeATENBHOCTH HOPMATHBHO-IIPABOBOE pEryJHpOBaHHE, KPOME CIy4aes,
onpeneneHHelx  ykazamH  [Ipesmgenta  Poccuiickoit  @exepanuud  HIH
nocta”HoBneHusMu [lpaButenscrBa Poccuiickoit ®epepanun. B coorBeTcTBHM €
3TuM Yka3 Ilpesunenta Poccuiickot @epepauuu ot 13 oxktabps 2004 r. N 1314
"Bonpocel ®epepanbHoit cmyx6bl McHONHEHMs HakazaHWi" NpPeJOCTaBHI
aupextopy ®CHH Poccun npaBo u3naBaTh HOpMaTHBHBIE NpPaBOBBIE AKTHI IO
OTAENBHBIM BOMpOCaM opraHusanuH AearenbHocTH YHWC, Hanpumep B 4acTH,
Kacarouieiics OCYIIIECTBIIEHHS OIepaTHBHO-PO3BICKHOA JeATENBHOCTH,

HCIIONB30BaHUA OPYXHSA H Ap.
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ZaknoueHHe

B pe3yneTate NPOBEJEHHOTO MCCNENOBAHHS HOpPMATHBHO-TIPABOBOTO aKTa
xax dopMBl rpaBa, aBTop paboTh! NPUIIEN K CNEAYIOMHM BEIBOAAM:

1. HopmaTHBHBIH TIpaBOBOH akKkT - O3TO NpaBoBOM aKT, NPHHATHIA
NONHOMOYHBIM HA TO OpraHoM H COJepXallyii IipaBoBble HOPMBI, T.C.
npeanucaHus obImero xapakrepa W MOCTOAHHOTO JeiCTBHA, paccuUTaHHBIE Ha
MHOTOKpaTHOe IPUMEHEHHE.

HopmatuBHbIE aKTBhI H3/]A10TCA opraHamH, obnafaoLUMH
HOPMOTBOPYECKOil ~ KOMINeTeHLHeH, B  CTpOro ycTaHOBIeHHO#t  (opme.
HopmaTHBHBIH ~ aKT  SBJIACTCA ouLMaNnbHEIM  JOKYMEHTOM, HOCHTENIEM
IOpHIMYECKH 3HaYMMOH nHopManuy.

HopMaTHBHEI aKT 3aHEMaeT 0cofoe MECTO B CHCTEME NPaBOBBIX AKTOB.
Ero cnefiyeT OTIMYaTh OT aKTOB NPUMEHEHHA W TOJKOBaHMA Npasa (nompobHee B
IpYTHX rliaBax y4eGHuKa).

BBIIeNAIOTCSA CleNyIOLIHE OCHOBHEIE CrEH(HYECKHe YePTH HOPMATHBHO-
npaBoBOTrO aKTa. Bo-nepBeiX, HOpMAaTHBHO-TIPABOBOH aKT, NpUHUMAEMBIH TONBKO
BLICIIMM TPEACTABHTENBHBIM OpraHoM -— NaplaMeHToOM (PepepansHBIM
CobpanueM — B Poccuu), NpeACTaBIAOIINM B (popMaIBHO-IOPHIUYECKOM
CMBIC/IE BECh Hapojl, HWIH K& HEeNMOCPENCTBEHHO CaMUM HApOIOM ITyTeM
pedepennyma. Bo-BTOPBIX, HOpMATUBHO-TIPaBOBOH  aKT obnagaer BbICHIEH
IOPH/IMYECKON CHIOH Cpeli BCEX OCTANBHBIX HCTOYHMKOB IIpasa, BEPXOBEHCTBOM
1 SBJfeTCA TJlaBeHCTBYlomeil (opMoli npasa. B-TpeThHX, 3aKOH Kak HCTOHHHK
TpaBa, KCXOAALIMH OT BHICIIETO NPEACTABUTENLHOTO OpraHa, BEIpaXKarolero (o
KpaliHeil Mepe TeopeTHYeCKH) BOJIIO M WHTEpPEcs! BCETO obecTBa WK Hapoja,
TOXEe OOIDKEH OTPaXKaTh BOJIO H HHTEPEChI BCErO obuiecTBa uny Hapoxa. s
oTeuecTBeHHOH 1 3apy6exHOl MpaBoBoit TEOPHH AOBOJIEHO TPAAHUHOHHEIM CTAT0
PacCMOTPEHHE 3aKOHA B KauecTBE BhIPA3UTENA «obieit BonM». B-4eTBEPTHIX,
3aKOH, B OTJIHYHE OT APYTHX HOPMaTHBHO-NPABOBBIX AKTOB, H3/1ACTCA MO Hanbonee

BaXXHBIM BOIIpOocaM rocynapc*mem-loifl H OﬁmeCTBeHHOﬁ wu3Hu. C ero nOMOIIBIO
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YIIOPSNOUMBAIOTCS WM PETyNnupyloTcs HauOonee  BaXHbIE o61IeCTBEHHEBIE
OTHOILIEHHS. B-T4ThIX, 3aKOH TPUHHUMAETCs, H3IMEHAETCS ¥ JOMONHACTCA B ocoboM
3aKOHOMATe/ILHOM MopsAKe. 3aKoHoAaTeNbHAd Npouefypa CYWECTBYET B KaXKIOM
rocyaapctBe. OHa 3akpemisfeTcs, Kak NpaBuHIo, OCOOBIMH  aKTaMH —
MOJIOYEHUAMHA WK perjlaMeHTaMy BBICLIHX OPTaHOB rocyJapCTBEHHOH BiacTH H
ABNAETCS O6BEKTHBHO HEOOXOOHMOH.

2. Ha Tepputopuu Poccyd HOpMaTHBHBIE aKThl AEHCTBYIOT B OTHOLICHHH
BCeX ee IpakIaH, TocyIapCTBEHHBIX OPraHoB, OOLECTBEHHBIX OpraHu3aLHid,
MHOCTpaHeB, ikl Oe3 rpaxpancTea. BmecTe ¢ TeM CYIIECTBYIOT CIEIHAILHBIC
HODMATHBHbIE aKThl, PAacHpOCTPaHSIOIIHECS TONbKO Ha OTACNBHEIE KaTETOpHH
TpaXIaH WM JOJDKHOCTHBIX  JiMI  (BOGHHOCTYXaluX,  IEHCHOHEpOB,
MHJIMIIHOHEPOB,  CTYHEHTOB,  [perojasaTelieif, — rocciyxalux, Bpauei,
usbupareneif, AemyTaTos, cylel, MPOKYpPOpPOB, BETEPAHOB BOHHBI, MHOTOJCTHBIX
marepeii 1 T.0.).

31ech Ba)XKHO MMETh B BUAY U NMPUHIMI [PAXIAHCTBA, COINIACHO KOTOPOMY
rpaxaane Poccun, rae 651 OHH HH HaXOOMIIKCH, 06s3aHEl cOOIIOAATE POCCHHCKHE
3aKoHBl. Ecnu rpaxpgaHuH Poccuu coBepuinil NpPecTYINEHHE HA TEPPUTOPHH
APYroro TOCYZApCTBa, OH HECET YTOJIOBHYIO OTBETCTBEHHOCTb MO 3aKOHAM
Poccuu, Jae eciH 3TO JesHUe He SBIseTcs PECTYILIEHHEM B TOH CTpaHe, TA¢ OH
€ro COBEpPIUHIL

IleiicTBHe HOpMATHBHEIX axToB P® orpanuyeHo (B OCHOBHOM B BOMPOCAX
IOPUMAMHYECKO} OTBETCTBEHHOCTH) B OTHOLICHHH COTPYAHHKOB AMIUIOMATHICCKHX
MpeJICTaBUTENBCTB HHOCTPAHHBIX TOCYAAPCTB K YIEHOB HX CEMEi.

3. HopMaTHBHO-NPABOBEIE aKThl [0 MX IOPHAMYECKOH CHIC MOTYT OBITH
pasfieieHsl Ha OOBIMHBIE H KOHCTHTYUHOHHbIe. IloHATHE NOCNEAHHX HOCHT
noNeMHYeckuil XapakTep, Tak kak HX (OpMYIHpOBKa Yy pa3iu4HBIX aBTOPOB
HeoquHAKoBa. Tak, HEKOTOphlE MpPaBOBENbl OTHOCAT K H¥M KOHCTHTYHHIO H
3AKOHEI, KOTOPBIMH BHOCSATCSI H3MeHeHHs 1 JornonHeHus B OCHOBHOH 3aKoH.

4. HopMaTHBHO-NIPaBOBble AaKThl PpasjM4alOTCA MO TMPOCTPAHCTBY MX

aeiicTBus obume u MecTHele. Ilof NEPBERIMH MOHHMAKOTCA 3aKOHBL, B cdepy
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NefiCTBUA KOTOpBIX BXOIMT BCS TEPPUTOPHUS OMPEACNIEHHOTO rocyJapcTsa,
MECTHBIE K€ 3aKOHBI NEeHCTBYIOT TOJIBKO Ha ONpeJENCHHOH ero 4acTH. Onnaxo
cleayeT OTMETHTB, 4YTO Takas muddepeHnnanys OpHCylla B OCHOBHOM
rocynapcTeaM (efiepaTHBHOTO YCTPOHCTBA.

[lo comepXaHWIO HOPMATHBHO-IIPABOBBIE aKTBl JEJATCA HA obmve,
KOTOpbIe PacHpPOCTPaHAIOTCS Ha BCEX IPaxaH ONpefiesIeHHOro rocyaapcTsa,
crienuanpHble, AeficTByIOLIMe TONBKO B OTHOLISHHH OTpEIENeHHOTO Kpyra JHL,
HUMeIOLIHX crieiuduyeckii Npu3LaK, oTNHYaroLHii ux oT Apyrux mopei. Takke B
IOpPUAMYECKOH NMTEpaType CYLIECTBYIOT AEIEHUA, KnacCHPUIUPYIOLIHE 3aKOHbI
no cy6BheKTaM 3aKOHOTBOPHECTBa, IO oTpacieBoii IPHHAUIEKHOCTH, IO hopme

BEIDQKEHHOCTH M PYTHE.
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